Shetland
Charitable Trust

Chief Executive: Dy Ann Black

22-24 North Road
Lerwick

Shetland

ZEL ONQ

Telephone: 01595 744994

Fax: 01595 744999
mail@shetlandcharitabletrust.co.uk
www.shetlandcharitabletrust.co.uk

If calling please ask for
Mary Anderson
Direct Dial: 01595 744992

Our Ref: EMA/TA1/1 Date: 5 September 2012

| Dear Sir/Madam

You are invited to the following:

Shetland Charitable Trust
Room 16, islesburgh Community Centre, Lerwick
Thursday 13 September 2012 at 10.00am

Apologies far absence should be notified to Lynne Geddes on 01595 744592,

Yours faithfully

~ (signed) Dr Ann Black
Chief Executive

AGENDA

(a)  Hold circular calling the meeting as read.

(b)  Apologies for absence, if any.

{c) Declarations of interest.

(d)  Confirm minutes of meeting held on 28 June 2012 (enclosﬂedm)“._ B
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For Decision

1. Future Governance of Shetland Charitable Trust. Report enclosed

2. Charitable Trust Nominee Directors. Report enclosed.

3. Annual Report and Accounts for the year to 31 March 2012. Report enclosed.
4. Risk Management — Annual Review. Report enclosed.

5. Health and Safety Policy. Report enclosed.

6. LLone Working Policy. Report enclosed.

For Information

7. Service Performance of Funded Organisations. Report enclosed.

8. Windfarms — Health and Property Values. Report enclosed.

9. Payments to Trustees in the year to 31 March 2012. Report enclosed.

10.  8IC Unaudited Statement of Accounts 2011/12. Verbal update.

11. Management Accounts — Three Months Ended 30 June 2012. Report enclosed.
12.  Fund Manhagement Transactions. Report enclosed.

13. Recommended Disbursements — Social Care. Report enclosed.

14.  Recommended Disbursements — Approvals. Report enclosed.

The following items contain CONFIDENTIAL information

For Information
15.  Loans to Local Industry — Agricultural Loan Scheme Update. Report enclosed.

16. Loans to Local Industry — Sums Due But Unpaid Over One Month Old as at 31 July
2012. Report enclosed.
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@ Shetland
) Charitable Trust Scottish Charity Number SC027025

REPORT
To: Shetland Charitable Trust 13 September 2012
From: Chief Executive Report: CT1209034

Future Governance of Shetland Charitable Trust

1. Introduction

1.1 This report, jointly prepared by Legal Adviser, Simon
Mackintosh, Turcan Connell and Chief Executive Ann Black is
presented for Trustees with recommendations necessary to
give effect to the reorganisation scheme submitted to the
Office of Scottish Charity Regulator ("OSCR”) on 27th January
2012 and approved on 3rd July 2012,

2, Executive Summary

2.1 The report provides a summary of the role of OSCR and the
Shetland Charitable Trust’'s engagement with OSCR to date in
relation to its governance arrangements. It details the next
step which is for Trustees to agree to give effect to the
approved reorganisation scheme.

2.2 The report reminds trustees of their general duties set out in
the Charities and Trustee Investment (Scotland) Act 2005. It
informs trustees of the considerations which must be taken
into account when considering the “interests of the charity.”
The report provides advice that Trustees are bound by
decisions made and actions taken by their predecessors. |t
goes on to detail potential actions available to OSCR in the
event of a decision not to adopt the approved reorganisation
scheme.

2.3 In summary, Trustees are recommended to adopt the
reorganisation scheme as submitted to OSCR and approved
by letter of 3 July. They are further recommended to
authorise the signature of the revised Trust Deed by
delegating to three Trustees the authority to exercise the
Power of Attorney for that purpose. Trustees are also
recommended to instruct the Chief Executive to initiate the
process of recruiting the first appointed Trustees. Dependant
on progress with this, it is also recommended to consider at a

e e —fUtUFS-mMEeting-the-precise-timing of-the-implementation-of the-— -

new Trustee arrangements which in terms of the revised Trust

Deed must be in place by 315 March 2013 at the latest.

Reference:AB/sh/TA3S Report Number CT1209034
Date: 31 August 2012
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Shetland Charitable Trust (Scottish Registered Charity $C027025)
Report to Trustees
From

Legal Adviser, Simon Mackintosh, Turcan Connell and Chief Executive,
Ann Black

Future Governance Arrangements of Shetland Charitable Trust (“the
Trust”)

| Introduction

This report is presented for Trustees with recommendations necessary to give effect
to the reorganisation scheme submitted to the Office of the Scottish Charity
Regulator (“OSCR”) on 27th January, 2012 and approved by OSCR on 3rd July 2012.

2 Background

As several Trustees are new in their role, a history of the recent consideration of
this topic follows.

2.1 Role of OSCR

OSCR was established by the Charities and Trustee Investment (Scotland)
Act 2005 (“the 2005 Act”) which conferred a range of functions on it.

It is important to recognise that in its engagement with the Trust, OSCR has
principally been acting as the regufator of the Scottish charity sector,

particularly in this case discharging its functions in terms of Section | of the
2005 Act:-

“(c)  to encourage, facilitate and monitor compliance by charities with the
provisions of the [2005 Act];

{d) to identify and investigate apparent misconduct in the administration
of charities and to take remedial or protective action in relation to
such misconduct,......”




In the context of the 2005 Act, “misconduct” includes mismanagement and
also any breach of duties under Section 66 of the 2005 Act, covered below.

OSCR also has a quasi-judicial function to deal with applications for
reorganisation schemes of the type presented to it by the Trust. In this
capacity, OSCR issues authorisation for constitutional changes to charities
which would otherwise require the approval of a court.

2.2 At the request of the Trust, a meeting was convened with OSCR on 3 st
October 2008 where, amongst other issues, the governance of the Trust was
discussed.

2.3 Following that meeting, the Trust established a Governance Review Group,
the recommendations of which were presented to a meeting of the Trustees
on | Ith February, 2010. At that meeting, the Trustees resolved to invite
OSCR to a meeting in Shetland to allow individual questions to be asked.
That meeting with OSCR tool place on 24th June, 2010

2.4 Thereafter, the then Chief Executive of OSCR wrote to the Trust on 9th July
2010 setting out OSCR's then concerns and imposing its tailored monitoring
programme using its powers under section 28 of the 2005 Act. (Appendix A)

2.5 At their meeting on 8th September, 2010 the recommendations of the
Governance Review Group were again presented to the Trustees (Appendix
B). The Trustees agreed that the Chief Executive of Shetland Islands Council
(“SIC”) and the General Manager of the Trust be asked “to jointly identify the
most relevant senior member of the Scottish legal system to determine if the
constitution of [the Trust] requires to be changed in light of current OSCR
opinion and Trust regulations, and to make such recommendations as are
necessary for the future governance of the Trust”. To implement that
decision, it was agreed that the opinion of Senior Counsel, Roy Martin QC
(“Senior Counsel”) be obtained.

2.6 Senior Counsel issued his Opinion (Appendix C) on 25th March, 2011, A
Workshop was held by Simon Mackintosh with the Trustees on the Opinion
on l4th April, 201 1. At a meeting of the Trust on 12th May, 201 lit was
reported that the Governance Review Group was continuing to meet in
order to come up with detailed proposals. The Trustees accepted that the
governance of the Trust would have to change with regard to the
composition of the Trustee board, and in particular that the majority of the
Trustees should be drawn from outwith the Council (min ref CT/27/11).

2.7 As noted at paragraph 2.6, following receipt of Senior Counsel's Opinion, the
Governance Review Group continued to meet, and did so on 5th and |2th
May 2011. Thereafter, the then Chairman and Ann Black as General
e e e-Manager. met-with-representatives-of OSCR-in.Dundee-on. 29th-June 201l to.-
discuss the findings of the Governance Review Group following which the
detailed proposals were presented to an informal meeting of the Trustees for
general discussion and debate on |7th August 201 1.



2.8

2.9

2.10

A Special Meeting of the Trust was convened for 2[st September 201 | to
decide on the future governance arrangements of the Trust. A report of Ann
Black was presented to the Trustees (Appendix D). Prior to its
consideration, the Trustees decided that “...the Trust should have a
referendum in which the public can have their say whether they wish the
existing system to continue; or whether there should be an independent
Trust; or whether the Trust should go down the route of the proposals in
the report.”

In a letter of 24th November 2011, the new Chief Executive of OSCR, David
Robb, wrote to the then Chairman of the Trust, and a copy of his letter is
annexed (Appendix E). This letter was written against the background of
concerns as to lack of substantive action to implement the advice given by
Senior Counsel, and the decision by Trustees to hold a referendum on the
proposed constitutional changes, including maintenance of the status quo.

OSCR expressed the view that the actions of the Trustees amounted to
misconduct for the purposes of the 2005 Act. Possible sanctions were
outlined. In order to avoid these, the Trustees were required to give certain
undertakings.

The Trustees gave the necessary undertakings in a letter of 7th December
2011 from the then Chairman, a copy of which is attached. (Appendix F)

At their meeting on |5th December 2011 (Appendix G), the Trustees
approved the recommendations of the Governance Review Group (Appendix
B) subject to the following:-

(i) that the appointment of Chair and Vice Chair should be one for the
Trustees from time to time with a view to selecting the best qualified
person for these posts; and

(i) that Trustees should attend 50% of meetings in person at the place
where the meeting is being held.

In addition, Trustees agreed that a review of the composition of the
Trustee body should be conducted in advance of the SIC elections in
2017.

OSCR was advised of that decision by way of letter of 20th December, 201 |
(Appendix H) which, in part satisfaction of the undertakings given in the
letter of 7th December, 201 | also attached a “Timeline for Governance
Changes”. In his letter dated 1 lth January, 2012, David Robb advised that
OSCR was satisfied that the actions taken to date and the Timeline met the
undertakings given (Appendix ).

2.4

A reorganisation scheme to implement paragraph 2.10 above was submitted
to OSCR on 27th January 2012. Following the end of the period of
objection, OSCR published on its website a Summary of Objections to the
Proposed Reorganisation Scheme and thereafter approved the reorganisation



2.12

2.13

2.14

scheme on 3rd July 2012. The submitted scheme is attached as Appendix |
together with the approval letter as Appendix K.

David Robb wrote to the current Chairman of the Trust on éth June 2012
about lack of ability to make any amendments to the reorganisation scheme
then awaiting OSCR’s approval. That letter is attached as Appendix L.

David Robb wrote further to the Chairman on I3th August 2012, a copy of
the letter being attached as Appendix M.

The Chairman, Chief Executive and Legal Advisers met David Robb, Laura
Anderson and Martin Tyson of OSCR on 22nd August 2012. A copy of
OSCR's letter setting out its position is attached as Appendix N.

3. Present Position

3.1

3.2

3.3

4 Trustees’ Duties

4.1

The next step envisaged in the process is for Trustees to agree to give effect
to the approved reorganisation scheme. Of the undertakings granted on
behalf of the Trustees in the letter of 7th December, 201 | the only one
outstanding is:-

“4 The [Trustees] will ensure that all necessary action is taken to ensure
that the approved timetable is implemented.”

According to the timeline submitted to OSCR, the new Trust constitution
was intended to be adopted within two weeks’ of a decision by OSCR to
approve the reorganisation scheme. On the dates set out in that timeline, by
| 5th November 2012. There is now no legal bar to adopting the changes
approved by OSCR and indeed, were the Trustees not to do so OSCR could
take the view that they are in breach of the outstanding undertaking.

Under the new proposed constitution, the longstop date for the new trustee
body to be in place is 3Ist March 2013 with an earlier date possible by
decision of the Trustees.

On implementation of the approved reorganisation scheme, the revised
trustee body will:-

Be able to manage conflicts of interest
Be able to undertake transactions with SIC
Enable Trustees to comply with their duties under the 2005 Act

Be able to change its focus from governance to future strategic
direction

Section 66 of the 2005 Act sets out the general duties of charity trustees as
follows:-

“66 Charity trustees: general duties



(N

(2)

(3)

(5)

A charity trustee must, in exercising functions in that capacity, act in
the interests of the charity and must, in particular-

(a) seel, in good faith, to ensure that the charity acts in a
manner which is consistent with its purposes,

(b) act with the care and diligence that it is reasonable to expect
of a person who is managing the affairs of another person,
and

(c) in circumstances capable of giving rise to a conflict of interest
between the charity and any person responsible for the
appointment of the charity trustee-

(i) put the interests of the charity before those of the
other person, or

(i) where any other duty prevents the charity trustee
from doing so, disclose the conflicting interest to the
charity and refrain from participating in any
deliberation or decision of the other charity trustees
with respect to the matter in question.

The charity trustees of a charity must ensure that the charity
complies with any direction, requirement, notice or duty imposed on
it by virtue of this Act.

Subsections (I) and (2) are without prejudice to any other duty
imposed by enactment or otherwise on a charity trustee in relation
to the exercise of functions in that capacity.

Any breach of the duty under subsection (1) or (2) is to be treated as
being misconduct in the administration of the charity.

All charity trustees must take such steps as are reasonably
practicable for the purposes of ensuring-

() that any breach of a duty under subsection (1) or (2} is
corrected by the trustee concerned and not repeated, and

(b)  that any trustee who has been in serious or persistent
breach of either or both of those duties is removed as a
trustee, “

OSCR has placed great weight on these Trustee duties throughout its
engagement with the Trust. The Trustees are referred to paragraphs 3 and 4

on page 2 of the letter of 13th August 2012 Appendix M. It is clear that
OSCR, as regulator, will treat extremely seriously failure to implement the
reorganisation scheme which the Trust submitted to OSCR for approval, in



line with legal advice, and in order to avoid possible regulatory action in
December 201 1.

It is clear that further intervention is a very real possibility should the
approved reorganisation scheme not be implemented.

4.3 Trustees’ Duties:
(a) What does “interests of the charity’” mean?
OSCR’s Guidance for Charity Trustees simply states that:-

“Charity trustees are expected to put the interests of the charity
before their own interests or those of any other person or
organisation”.

The ‘Who's In Charge: Control and Independence in Scottish
Charities’ guidance emphasises that it is usually for the charity
trustees to decide what is in the interests of the charity:-

“Charity trustees are best placed to decide what is in the best
interests of their charity. It is important that they have the freedom
to discharge that responsibility acting within their powers and duties.”

“When taking advice... the final decision should always rest
with the charity trustees and be based on their judgment of what
course is in the best interests of the charity.”

The Charity Commission’s guidance for trustees states that:-

“Trustees must act reasonably and prudently in all matters relating to
the charity and must always bear in mind that their prime concern is
the charity’s interests... The trustees of charities with permanent
endowment must maintain a fair balance between the interests of
present and future beneficiaries, for example when selecting
investments.”

OSCR refers in its ‘Who's In Charge?’ guidance to:-

“the overall interests of the charity about how best to fulfil its
charitable purposes”;

The Charity Commission expresses concern in its remuneration
guidance about whether a matter;-

“would be in the charity’s best interests and better help it achieve its
e e pUrpOSES”. e e —

In addition, a parallel can be drawn with the Companies Act 2006
which imposes a duty on company directors to promote the success
of the company.



The relevant section of the Companies Act is as follows:-
“s172 Duty to promote the success of the company

(1) A director of a company must act in the way he considers, in
good faith, would be most likely to promote the success of the
company for the benefit of its members as a whole, and in
doing so have regard (amongst other matters) to—

{a) the likely consequences of any decision in the long
term,

{(b) the interests of the company’s employees,

(¢} the need to foster the company’s business relationships

with suppliers, customers and others,

(d) the impact of the company’s operations on the
community and the environment,

(e) the desirability of the company maintaining a reputation
for high standards of business conduct, and

() the need to act fairly as between members of the
company.

(2)  Where or to the extent that the purposes of the company
consist of or include purposes other than the benefit of its
members, subsection (1) has effect as if the reference to
promoting the success of the company for the benefit of its
members were to achieving those purposes.”

In summary, the “interests of the charity” are best described as a
collection of considerations which can be taken to include at least the

following:-

(1) It is for charity trustees to decide what the “interests of the
charity” are;

(i When deciding what those interests are the charity trustees
must have regard to:-

e the purposes of the charity;

»the beneficiarygroup;—— : B

(i)  Inrelation to a particular course of action:-



(b)

e whether such a course of action helps better achieve those
purposes; (this is similar to promoting the interests of a
company in terms of company law);

¢ the impact of their decisions on the ability of the body to
achieve its purposes;

e the reputation of the charity; and

the beneficiaries both present and future;

(iv)  Further, charity trustees must put the interests of the charity
before any personal or other duties.

What about earlier Trustee decisions?
Menzies on Trustees (a major textbook) states at 167 that:

“The acts of a quorum done in due course of trust administration bind
the trust estate and all the trustees as such. Not only all the present
trustees, but all future trustees, are bound as trustees by the acts
validly done by a quorum of the trustees.”

The rule on the validity of the actings of a quorum is subject to the act
not being ultra vires, and subject also to the quorum having given all
trustees an opportunity to state their views before taking the
decision, but is otherwise unqualified.

While the undertakings given to OSCR may not be a contract, Gloag
& Henderson (principal general textbook on Scots law) is quite clear
that, “The law recognises as a general principle that an obligation may
arise from mere consent: that if a person undertakes to do or pay
something, or to abstain from some course of action, he has incurred
an obligation which may be enforced against him by some form of
legal process...” Giving a formal undertaking to OSCR in
circumstances where it was understood that a direction would
otherwise be issued to the charity would seem to fall squarely within
this.

Trustees are therefore bound by decisions made and actions taken by
their predecessors.

Potential action by OSCR in the event of a decision not to proceed with the
reorganisation application:

Under Section 31 of the 2005 Act:

Where it appears to OSCR



4.5

4.6

. That there has been misconduct in the administration of a
charity or
. That it is necessary or desirable to act to protect the property

of a charity or to secure its proper application

OSCR

— May suspend those concerned in the management or control of the
charity who appear to it

. to have been responsible for or party to the misconduct
. to have contributed to or facilitated the misconduct
. to be unable or unfit to perform their functions for the charity

- May give a direction restricting transactions which may be entered
into as payments which may be made without OSCR’s consent

— May direct financial institutions not to part with the charity’s property
without OSCR’s consent

— May excuse a person acting honestly and reasonably in relation to the
misconduct, whom OSCR considers ought fairly to be excused.

Potential actions through Court of Session under Section 34 of the 2005
Act:-

If the Court is satisfied, on application by OSCR, that there is or has been
misconduct or that it is necessary or desirable to protect charitable property

or secure its proper application:-

The Court may:

° grant an interdict (forbidding certain actions)
. appoint suspend and remove Trustees,
. appoint a Judicial Factor (the equivalent of an Administrator in the

case of a company) or

J approve the winding up of the charity and the transfer of its assets to
another charity.

OSCR, in the penultimate paragraph of its letter dated 24th November 201 |
(Appendix E) expressly reserved “all rights to seek an award of expenses

against-the-charity-trustees-shouldcourt-proceedings-be-commenced:—-
OSCR might therefore decide to pursue individual trustees for its legal
expenses and costs of legal action which may not be an allowable cost against
trust funds depending on the circumstances in which they are incurred.

10



5 Financial Implications

There are no financial implications arising directly from this report. However it is
acknowledged that there will be a cost associated with the implementation of the
approved Reorganisation Scheme. A budget of £20,000 has been set aside to cover
the costs of recruiting new trustees.

6 Recommendations

6.1 Trustees are recommended to adopt the reorganisation scheme as submitted
to OSCR and approved by letter of 3rd July 2012,

6.2  Trustees are recommended to authorise the signature of the revised Trust
Deed by delegating to three Trustees the authority to exercise the Power of

Attorney for that purpose.

6.3 Trustees are recommended to instruct the Chief Executive to initiate the
process of recruiting the first appointed Trustees,

6.4 Dependant on progress with 6.3, trustees are recommended to consider at a
future meeting the precise timing of the implementation of the new Trustee
arrangements to be in place by 31st March 2013 at the latest.

Reference: AB/SAM/TA38 Report Number: CT1209034
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Offics of the Scottish Charity Regulator
' Appendix A

CT1209034

The Trustees of Shetland Charitable Trust
c/o Bill Manson, Chair

Shetland Charitable Trust

22-24 North Road

PN )
Lerwick ﬁ%@&ﬂ v boEy

Shetland TH UL dhi

ZE1 ONQ -
e sttt 10, 15 18 e Qur ref: MI/INQ/08-1383

09 July 2010

Dear Mr Manson
Shetland Charitable Trust - SC027025

Further to my Iétter of 28 June, [ now write to inform the trustees of the current

position of OSCR’s inguirles inta Shetland Charltable Trust (SCT). In particular, § will
address the following:

1. The status of complaints in respect of SCT
2. 8CT's conflict of interest policy and its applicaticn in practice

3. O8CR plans for tailored monitoring of SCT and thaf impiications of any igsues
identified in the course of monitoring

Complaints in respect of the charity

At our meeting with trustees on 24 June, # was stated that OSCR still had ‘open’

complaints againgt the charity. 1t was unforiunate that these complaints remained

open for a protracted length of time, but | can now confirm that following our meeting

these complaints have heen formally closad and the complainers notified in writing of

this decision. Copies of my letters to the two complainers are encloged with this

letter on an anonymised basis. In this level of disclosure, we have almed to balance

the respective rights of the complalners and the charity. | confirm OSCR's

procedures for handling complaints and inguiry work have been revised significantly

--since these-complaints-wera recelved-and if similarcircumstances were to-arise-now, — ...

we would approach the complaints more formally from the outset, However, you will hf Nﬁ
Y,

LNVES'I’(J;‘.I; PROPLE
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OSC:H

Office of the Scottish Charity Regulator
see that the substance of the complaints are the governance issues that we have
heen discussing to date.

Conflict of interest policy

The charity's conflict of interest policy was the subject of digcussion at our mestings
with the governance review group and the trustee hody, We acknowledge that the
policy exists but confirm it is the practical application of the policy that is of particular
interest to OSCR, glven the current governance arrangements of the charity.

In the course of discussions to date with trustees, we have noted that there appears
to be an understanding that the management of conflicts of interest is purely
focussed on the actual decisions taken by the trustees, We draw your attention to
two aspects of your policy which we believe are appropriate and particularly relevant.
Firstly, the policy makes clear that the relevant interests also include those of a wide
range of associated persons and institutions Indlvidually and when taken together -
an approach we believe is correct. There Is in our view a high systemic risk of
irreconcilable conflict whera (effectively all) counclilors are SCT trustees.

"

Secondly, the policy identifies,

‘the.crucial question is not whether a Trustee Is, in fact, behaving improperly, the key
issue is how his or her Behaviour appears to the outside world".

This highlights the importance of taking external perception into account whenever a
situation arises that gives rise to a potential conflict of interest (a situation which we
believe on a specific basis may also arlse more often than has been acknowledged
by trustess to date), It is not solely about the way in which the decision is arrived at,

but also about how the decision making process and practice appears to others
outwith ihe trustee body.

OSCR tailored monitoring and associated implications

Given there has been no change to the govermance arrangetnenis within SCT, we
consider thers is a real risk bothy of systemic and specific confliet which will cantinue
to impact on effective compllance with your own policy and the trustees statutory
duties, and so on effective and appropriate governance of the Trust.

| therefore outlined to trustees on 24 June, OSCR’s pians for & system of tailored
monitaring in respect of SCT and consider it useful to formalise these plans here.
With immediate effect, using our powaers under section 28 of the Charities and

Trostee investment(ScotleandyAct-2085-and-Hn-addition-toinformation-otherwise

available in the public domain, e.g. Shettand lslands Council papers and minutes, W“%
Accounts Commission reports, OSCR wiil put the following requirements in place: '{QLW,»

HYBSTOR I PROILE

- 2nd Flook Quadrent Houge T X R A Tk D082 220446
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OSC:

Ofice of the Scottish Charity Regulator

« Agendas and papers for every trustes mesting to be sent to OSCR iIn advance
of the meeting '

« Draft and final Minutes of every trustee meeting to be sent to OSCR as soon
as available

» Whenever a decision is taken by the trustees that involves a potential conflict
of interast for counclllor trustees, the management of that conflict of interest
needs to be clearly demonstrated to OSCR (this may be achieved via the
pravision of the minutes)

In addition to the above, OSCR will reserve the right to attend any meeting of SCT
trustess at any point as an observer.

In terms of the outcome of our taflored monitoring, this will depend on what is
identified through this programme. [f, for example, OSCR were to identify practices
or actions that are inappropriate, we will consider more substantive acticn including
using our powers under section 31 of the Charities and Trustee Investment
(Scotland) Act 2005, in relation to hoth the charity trustees individualiy and the
chatity as a whole. Equally, if there were to be positive changes to the governance
arrangements, we would review our monitoring.

We trust that we can rely on the full cooperation of 8CT In meeting the requirements
to provide information to- O8CR in a timely and appropriate manner. Neveriheless,
we continue to encourage you to move forward to adopt differant, less high risk and
more appropriate governance arrangaments.

A copy of this letter is being sent to Turcan Conneil.

Yours sinceraly

Yoswta Aedprosn

.m—"l"‘m
Laura Andersen
Head of Enquiry & [nvestigation

Encs (2)
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Appendix B
CT1209034

Shetland
Charitable Trust

Recommendations of the Governance
Review Group

Florence Grains

Jim Henry

Bill Manson

Valerie Nicolson

Frank Robertson

John Scoti (resigned 30 November 2011)
Josie Simpson




Recommendations of the Governance Review Group

Review Group Recommendation

Reasons

Number of Trustees — 15

Why 157

[ 3

Fifteen is an appropriate number given the
breadth of activity funded by the Trust, tha value
of the funds held, the type of investments
undertaken and the required knowledge of the
community.,

Fifteen is considered large enough to contain the
right mix of skills, knowledge and experience,
without becoming cumbersome and hence
undesirable.

Number suggested in QC Roy Martin's legal
opinion,

Why Not Less than 157

Smaller Trusts, typically with an income of £3-
10m, and often undertaking a single activity have
fewer Trustees typically 8-12.

There couid be a risk that unless “sslected”
carefully a board this size may nat have sufficient
knowledge and experience. It may also struggle to
deal with conflicts of interest and quorum issues
purely on the basis of insufficient numbars.

Given the responsibility to the community, it may
be perceived as too small to be representative of
the community and breadth of activities the trust

funds,

Fewer Trustees could mean that community funds
become dominated by interest groups, and does
not serve the best interests of the whole of
Shetland.

Why Not More than 157

*

Any more than fifteen could become problematic
givan, in a small community such as Shetland, the
number of people with the time, desire and skiils
to serve on a number of public bodies is limited,
There is also a concern that the experience and
expertise that is available to the community is not
spread too thinly in a desire to ensure
independence,

The tims and cost required to administer and
manage such largs numbers of Trustees must be
considered, and whether this represents value for
maney in_relation to the_added value additional

Trustess would bring.




Composition of Board of Trustees
- 7 Counclllor Trustees and 8 Non-
Councillor {Appointed)Trustees

Why Councillor Trustees?

» Counclllor Trustees retains the strategic links with
SIC. It would help to ensure that the common
interests of the Community of Shetland are looked
after, avoiding potential duplication and overlap.

« Counclllor Trustees ensura accountability of the
Trust to the community through elected members
representation.

» Coundillor Trustees provide a useful source of
Trustees given the appointment process. Ideally
SIC would nominate individuals with
representative geographic spread and an
appropna‘te balance of skills.

+ Roy Martin QC in paragraph 77 of his opinion

“accepts Councillor Trustees. “That OSCR does
not regard the fact that some trustees of a trust
having charitable status may be local authority
souncillors as depriving the trust of its character
as a charitable trust appears to me to be entirely
appropriate. | have not identified any reason why
either an equivalent charitable trust, ar the Trust in
this case, should not be permitted to have, as at
least some of its trustees, persons who are
slected membears of the focal authority for the
same area.”

» Having no Councillor Trustees would address the
concerns of independence, control and conflicts of
interest in relation to SIC. It may improve the
debate between SIC and the Trust, but equally
thera is a risk that tensions could arise. The Trust
may struggle to get the geographic spread;
breadth 6f knowledge or shared common
understanding of the needs of the community
provided by elected members.

Why Appointed Trustees?

» Appointed Trustees provide the required level of
independence from SIC.

» Appointed majority solves the conflict of interest
issues when undertaking transaction with SIC.
(see suggested quorum arrangements below).




Why Majority Appointed Trustees?

The proposed split addresses the three key issues
of accountability, Independence and comgpliance
with 2605 Charitles Act.

ft helps deal with the issue of quorum
arrangements and shsures & robust and
appropriate decision making process.

Why Not Have An Even Greater Number Of
Appointed Trustees?

The proposed Councillor/ Appointed Trustes split
represents a significant shift from the current
regime. The split of 4/11 suggested by Roy Martin
QC is seen o be too significant a change given
the hature of the community and the role the Trust
plays in it. There is a risk that too dramatic a shift
could undermine the effectiveness of the Trust,
and this number is based on an assumed quorum
of 8. in fact in paragraph 87 of his legal opinion
Roy Martin QC refers to a 7/8 split and states, “My
suggested arrangement should therefore not be
seen as prescriptive and it may be that the
Trustees can devise other arrangements which
would produce the same result in terms of
independence and appearance of independence.
Ultimately, what will be appropriate will be what is
acceptable to OSCR at least for the purpose of
preserving the status of the Trust as a charitable
trust.”

There is no legal requirement to gc beyond this,
as outlined above,

There is a risk that too radical a departure from
the current model might have adverse
consequences, if changes in Investment strategy
and disbursements are undertaken without
sufficient knowledge/understanding of the Trust
and how it operates.

Given there is no payment for the appointments,
which at times demand a significant time
commitment, it may be difficult to attract sufficient
numbers of appropriate candidates.




Quorum - B {Of the 6, a minimum
of 3 must be Appointed Trustees)

Why 67

s. A quorum of & Trustees is felt to be a sufficlent
number o ensura effective decislon making and
realistic in terms of attendance and ability to
participate given the inevitable potential for conflicts
of interests in a community the size of Shetland.

¢ Would allow decision-making when Councillor
Trustees have a conflict of interest and ars unable
to participate. It would deal therefore, with the
issues of accountabhility, independence and
compliance with the 2005 Charities Act.

Why Not More than 67

« Given the reduction in number of Trustees to 15,
and the potential for 7 Councillors Trustees to be
conflicted, it was felt that just over 1/3 made a
practical and workable number in order for the Trust
to conduct its business, A quorum of 7 or 8, which
would be closer to the current 50%, given
Appointed Trustees may have conflicts for other
reasons was seen to be too high a number.

Why Not Less than 67

= Any fewer than 8 Trustees could undermine
effective decision-making by the Trust,

Chair and Vice Chair — Appointed
Trustees

Appointed by the Trustees from
within the Trustee group

Why Appointed Trustees as Chair and Vice Chair?

* Appointed Trustees as Chalr and Vice Chair would
address issues of perceived direct or indirect
conflict of interest with SIC.

« [t would demonstrate true indapendence from SIC.

« |t addresses the three key issues of accountability,
independance and compliance with the 2005
Charities Act.

‘Why Not Councillor Trustees as Chair and Vice

Chair? ' o ‘ “

» This could be perceived as giving SIC influence
over 8CT affairs, and to question the independence
of the Trust.

No Stipulation — Appoinfed Purely on Merit

« The Chair and Vice Chair could be chosen purely
for their skills and attributes. But there is a risk that
if Councillor Trustees are chosen, the issue of
independence would not be properly addressed.




Method of Appointment - a
comhination of elaction, selection
and appropriate co-opted
appointments when required,

No serving 8IC Councillors eligible
to stand for selection

(le 7 elected, 8 salected, with the
capacity to co-opt trustees if
required to a total of 15)

Selection would be carried out by a
selection panel, consisting of an
independent chair from outwith
Shetland with a proven track
record in a relevant field, and two
trustees selected by the Trustee
body at least one of whom should
be a appointed Trustee.

{please see Appendix 2, which
gives more detall on the proposed
selection process)

Why a Combination of Election and Selection?

Elections through the democratic process provide
public accountability, which is tested regularly
through the election process.

Selection gives a mechanism by which to ensure
particular skills, knowledge and experience required
to run an effective Trust board, are captured, thus
betier enabling the Trustes hody to fulfil their duties
under Section 66 of the 2005 Act. '

Combined election and selection appear to provide
a mechanism, which suits the needs given the
nature and activities of the Trust.

Why Not Election Oniy?

Election process can produce “random” results,
There is a risk that the Trust does not get the
appropriate mix of skills and experience it requires
to have an effective board of Trustees.

Risks not having the balance of skills, experience

and Interests required to deliver the objectives of
the Trust

Not all suitably qualified, experienced and abls
potential Trustees will put themselves forward as
part of an election process, but may be happy to be
part of the selection process.

Why Not Selection Only?

Selection alone may not be perceived as “fair and
transparent” and have the accountabllity to the
community associated with election.

Councillor Trustees are democratically elected by
all the people of Shetland

Co-opted Appointments?

This would provide a source of Trustees that have
the correct skills and attributes

Could be co-opted from a pre-agreed list

Could be used if unable to recruit sufficient
numbers of appropriate trustees though a
combination of election and selection




Duration and rotation of periods of
office

- for Councillor Trustees the term
of office is from election to election
(normally 4-5 years)

« for Appointed Trusteesg, the term
is from mid-point to mid-point of
the elected Trustees’ term

Maximum of two consecutive terms
whatever the appointment status

Changing Appointed Trustees at the mid point
betwsen Counci elections would give continuity.

Restriction t¢ two terms would ensure a fresh inflow
of new ideas.

This Is considered best praclice in public
appointments.

Term of office for Chair and Vice
Chair

Elected from within the Trustee
body, by the Trustee body, for one
term.

Must stand for re-election after one
term and serve a maximum of two
consecutive terms

Restriction to two terms would ensure a frash inflow
of new ideas.

This is considered best practice in public
appaintments.

Annual General Meeting

Considered good practice

Attendance Criteria - eg must
attend 50% of meetings

Considered good practice

Timescale for implementation — by
May 2012

Coincides with the next scheduled SIC elections
when Trustees change under the present system.

Allows time for a smooth fransition and to recruit
nhew Trustees.
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OPINION

Introdnction

L.

+ [refer to the Mamorial to Counsel sent to me on 7th Decesmber 2010 contalning

joint instructlons on behall of Shetland Islands Counell (“the Council”) and the
Shetland Charltable Trust (“the Trost™), Trefer also to the consultations which
wete held on 16th Decsmber 2010, and on 31st January and 24th March 2011,

The joint jastructions voncest the constiiution of the Trust and whether jt requires
to be changed in light of considerations arleing from the snactment of the
Chatities and Trustes Investments (Scotland) Act 2005 (“the 2005 Act™, and if
s0, what changes ought 1o be made. At s maating held on Bth September 2010,
the Trust tesolved to agk the Chief Breoutive of the Canneil and the General
Menager of the Trust Joirtly to sesls an cpinion on the matfers referred to in the

jolnt jnstructions,

In arder to glve w1y opinion, 1 first set out the factual and legal background before
pridressing the two qusstions specified i the Memorial, .

The Counehl

4,

The Couneil are a local anthority constimied in socardance with the provistons of
the Loosl Gevernment (Seotland) Act 1973 as amended (“the 1973 Act”) and of
the Tocal Governraent ste (Sootland) At 1694 (“the 1994 Act”), By vittue of

saoh of these Acts, the Canneil ate the stalvtory successors of previous looal

© Appendix C
CT1209034
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authorities having jurisdiction over the islands of Shetland, in partioular the

County Councll of the County of Zetland (“Zetland County Counell”),

As a loca) authority, the Council are constitutad by theix convener and counolllors
(or “membetg™ in accordance with section 2’(1)515‘ the 1994 Act, The Counell
have o range of statutory powets and dutles, including powers and duties many of
which relate to the provision of services end facilitiss to the fulabitanis of their
aren, Fxamples of thess powers and dutbes which may be sajd to be relovant for
flie purposes of this Opinten inelude:

¢))  Theduty s an aducation authorlty “to secute that there is made for their
area adequate and efficient provision of school education and further
education”; Bducatlon (Scotkand) Act‘ 1980, section 1{1);

by . 'Theduty to protnote social welfare and to provide und ssonve facilities for
the promotion of social weifme: iholuding the provision of residential and
other establlshments: Social Wosk (Scotland) Act 1968, sections 1{1) and
4, aud Part 11 in partioular, ‘

(¢)  The duty o “ensure that fhere Is adequate peovision of faocilites for the
Inhabitanis oftheir ares for recreational, sporting, cultutal and social
activiiles” and the powers to provide, or to inont expense in the provision
of, Tacilitles for these purposes: Local Government and Planning
(Scotland) Ast 1982, section 14(1), 15 and 16.

The first two are sxampley of underlying‘ powets and duties and ln vach case they

arg supplemented by & range of more detailed powers and duties in velation to the

finetions in quéstldn. ' i h

"Thete are also certaln specific powers and duties which may be feted in the
nontext of the activities of the Trust, Section 69 of the 1973 Act, whieh is entitled
“Subsidiary powers of lacal authorities”, provides th part tht:

“(1)  Without prejudice to any powers exercisable apait from this
seotlon but swbject Lo the provigions of this Act and any other
enactment passed bafore or after this Act, a local.authority shall
have powet to do eny thing (whether or not involving the

11
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gxpenditure, borrowlng or lending of money or the acquisitlon ot
disposa! of any property or righia) which ts ealoulated to facllitate,
or is sonducive or incldental to, the dlseharge of ay of thelr
Tunctions.

HH

1

Heotion 74 of the 1573 Act ia entitled “Disposal of land” and provides in patt thaf;

N{l)

H(z)

Snbjeot to, ., subssotion (2) below, a local anthority may digposs of
taid held by thet in any menner they wish.

Exoept in accordance with regulations undey subgaction (2C)
helow, & local authetity shall not digpose of land under aubssction
(1) abave for & considoration fess than the best that can reasondbly
e obtained. - d

“2A) ..

Subsections (2A) and followlng of section 74 were inserted into the 1973 Act by
amendments mede by the Local Clovethment in Seotland Act 2003 (“the 2003
Act™. Section 1 of thie 2003 Act is entitled “Loval suthoritiss’ duty to sedure beat

valug” and it provides in part that:

«(1)

<:(2}

K{S)

)

Tt is the duty of a local authority to make apasgements which
sequre best value,

Test value Is continuous improvement in the performance of the
autharity's funotions.

Tn securing best value, the jocal nuthority shall maintain an

appropriate balance among—

()  the quality of its performanes of its funetions;

(b)  the cost to the authority of that performance; and

{s)  the vost to petsons of any service provided by 1t for them
on a wholly ot partly rechargeable basis,

In melniaining that balance, the local authority shall have regard
to—

{g)  efficlency,

1)) effectivencss,

(c)  ovonomy; and

(). the noed to mest the squal opportunity requirements,

12



“(5)

iu(l)

51(2)

ii(?l)

‘((4) ,

H(:S)

Section 20 of the 2003 Act provides in part that:

A loes] autharity has power Lo do anything which [t sonsiders is

‘|ikely to promate of improve the well-being of -

(8)  1is aren and persons within that avea; or
(6)  elther of those,

The power undet subsection (1) above Ineludes power to -

(@)  incur expenditure,

(b)  give financial essistance to aty petson,

(¢)  enter into axrangemsnts or agreements with any persoi,

(d)  comoperate with, or facllitate oy co-ordinate the sctivitles of,
any person,

(6)  excrolse on behalf of any persan any finctions of that
persol, ahd

()  provide staff, zoods, mateclals, facitities, services or
propetty te any person.

The powat under subsection (1) above may be oxercised in telation

ta, or for the benefit of—
(@)  the whols or any part of the area of the local autharity;
(b)  ali or some of the persons within fhat area.

The powet under subsection (1) gbove ineludss powet to do

anythlng —

()  inrelotion to, or for the benefit of, any persons oy place
outwith the area of the local authority; ov

(b)  inony such place,

if the authorily censiders that dojng so i3 likely to achieve the

purpose et out in that subsection,

[
s

The pawers juat referred to are powers granled to every looal authority, Inthe

case of the Couttell, they have additional powers which were granfed by the

Zettand Couprey Couneil Act 1974 (Fthe 1974 Aot™) ta Zetland County Couneil,
refarred to 1 the 1974 Act as “the Council”, The general duties and powers of
the Counell ate provided in Part 11 o the 1974 Act which inchudes seotion 5(1)

andl (2) which imposes duties upott the Counoil in connestion with “the provision,

i
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melntenasioe, operation and improvement af port and harbour servioes and
facilities Lu.., o harbowr area”, and to take sction “for the proper development ol
operation ofthe harbour undertaking.” The expression “hatbaut uadeiteldng” is
definad in section 3(1) as meaning “he harbour undertellng for the time being of
the Council autherised by this Act”, Section 67 provides in part that:

“(1)  Ifin respect of any financial year the moneys teosived by the
Counoll on acconnt of the revenus of the harbour undertaking
exceed the moneys expended orapplied by the Couneil 1n Igspect
thereod, the Council may in tespect of thet year apply out of the
county fund and cerry to the credit of a reserve fund in respsot of
the harbour undertaking such a sum as they conslder reasonable
not excaeding the amount of sush excess. '

ec&) o

“(3)  Any reserve fund provided uncier this section may be applied —
B o
(2) for any other purpose which in the opinion of the Council is
solely in the {nterests of the county or its inhabitants.”

10,  Thess provisions demonsteate that thers is & tunge of powers which the Cotneil
may exercise to provide services and facilities, to dispose of proparty and to
expend funds for the benefit of their area and the inhabitants of thelr area. The
exercize of any of those powers will Invalve an sxerclse of discretion by the
members of the Counctl as well ss complisnce with the statatory limitations ar
restriotions whish are applicable to the particular exercise of the power in

question,

T'he Trast

11, 'The arlginal eharitable trust whs established In 1976 as the Shetland Islends
Counol] Charitable Trust, The reasons for the establishment of such a trust atose
ont of the egotiation of a Disrbance Agresment by Zetland County Council
with the ofl fodustry at the time of the passing of the 1574 Acl. Payments were fo
e received ag 4 resull of oll ralated development which were knotwh as

“Disturbanes Payments”, Zelland County Councll (or thelr siatutory successor as

14



14,

13.

local authority 1n 1976) determined to allooste such finds to the Shetland Islands
Clouncll Charltsble Trust. The reasons for this were tecorded in 1978 us baving
heer conoetns at the time about the tonsequences of Isuah funds being receiyed
and hold by the Council's predecessor, ineluding the possible consequenae of the
mationalisation of port taciiities which could lead to ths loss by the Councll’s
predacessor of the abillly to distribute funds from the Reserve Fund held by the
Counsil’s predecessor for looal purposes using the power given by scction
67(3)(e) of the 1974 Act, The Disturbance Agtectnernt ended on 1st Septermber
2000.

The Trust was established by & Deed of Trust dated 10th September 1997 (“the
Trust Ded”) and becams known as the Shetland Charltable Trust in 2003, The

Teast Deed was granted by the Councll in favour of all of the elscted membets (or .

councillots) of the Counell, the Headmaster of Anderson High School, Lerwick
and the Lord Lisutenant of Shetland, all as Trustees ex gffielo (bereinafter the
"Trustess™), The Councl! surently has twetily two ehected mermbers, one of
whom has resignad as & Tristee, and there ate presently twenty three Trustess th
tatal,

The sum of one pound wes assigned to the Trustees in the Trust Doed and it was
gtaked:

“Asd we deolare that the sald sum of One Pound Stevling and any other
property heritable or moveable el or personal which may hereafter be
made over iy us ot by others to the Trustees for the puwposs of the tust
heteby oreated and the investments and property representing the same
from titne to time all herelnafter refarred o a¢ “the Trust Fund” and shall
be held in trust for the purposes herelnafter writtett.,

Within those purposes, the “Objeets of Trust” were stated as follows:
P

“(SECOND) The Trustees shall hold the Teust Fund &l thelt sols diseretion
to meles graals or loans with or without interest out of the incoms or
caplial aF the Trust Fund for any putposes which in the opinion of the
Trustees aee solely in the interests of the avea adminlstered by the loval or
other govarnmental aufiority for the thne belng of the Shetiand Islands or
of the inhabitants of the said ares (herelnafter referred to as Ythe

15
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eommunity”) and provided thatany such grant ot loan fe for chavitable

' . pugposes: Declaring that without prejudics to the-gensrality of the
‘ Foregoing such Brants ox loans may be made towards all or any of tho
following purposes:-

| {a)
{2)

3 ©

L

©

f:i: (=)

Y

i 69

[‘ ' . (g)
(i)

In, carrying ot developments on or b sonnection with the sald
area calelated to promote the welfave of the somtmunity;

In encouraging and assisting the holding of meetings of membees
of the ocommunity for putposes of recreation, instruetion ot
educetion;

In improving, maintaining and encoutaging the improvement and
malntenemes of means of communicativn in the sald area, and in
partioular by () building or improving or malntaining poxts,
larbours, piers, roads, bridges ar serodrames; (ii) hiring or
chartering ot purchasing and operating any boat, ship, vessel,
aeroplane or any kind of land, sea or bir vehiale; (11D .. 3

Ta promaeting directly or Indirsotly the developmant of eny fndustey
ar industries among the comnmnity for tts benetlt in any manner jn
which the Trustees conaider deslrable;

Ty promoting directly of indizectly the development of agrieniture
among the community for its benefit;

T encouraging the edupatian of the community by such means as
the Trustees may vonsider desirable;

I improving the meclical service to the commmauntty by such means
us fhe Trustess may consider desirable;

i the peservation and Improverent of the said ares in a manner
which In the opinion of the Triatess is most condudive to
promothng the sald area for the benofit of the communlty and of the
Natior

In the founding, endowlng and equipping of schools, colleges,
ingtitutions, laboratories, sxpetimental atations, libyarles, sports
centres, welfare cetres or techniorl education centres for the
commynity;

() Tn encouraging the study and practice of any useful bratich of
fwmen knowledge by the provision of bulldings, equipment or
L otherwise as the Trustees may congider desirablo; ™
l ' (9 Inthe doing of al such other things as are incldental to any of the
o foregoing purposes:...”
o ) .
b Ir: ay opiulon, these Objects of Trust demonsiraie that the Trist ig & publio trust
\-j;.. althotgh thet is not erjtical for the purposes of the questlons bafore me. The fact
f;l, that the Objects of Trust may be exerclsed only for chavitable purposel is
emphiasised by reference to the ssope ofany Supplementary Desd in purpose
i (FOURTH) and by the limitation stated thete upon the exsrelse of the specific
' powets sat out in the Schedule of Powers which is annexed to the Trust Deed.
o - - -
|
K
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The activities of the Trust

| 14, The Trust has been administerad as o charitable frust, Following the passing of
the 2005 Act, the Office of the Scotiish Chatltles Regulator (FOBCR") was
1 . sstablishod in acoordance with section 1(1) of the 2003 Act. The Thust has been

reglstered as a charity by OSCR. (with reglstered nuimber $C027025), OSCR has
. 1 duty 10 keap s publlc reglater In acoordanee with sections 1(5) and 3 of those
bodies which meet the “chatity test” set out In sectlon 7(2).

1
' 13, The funds held by the orlginal Shetlend Islands Council Charitable Trust were -8
* ' transferred to the Trust and have been administered as part of the Trust Fund, The
Trust also recelved the Disturbance Payments untll that souree of incoms ended in
T August 2008, The income of the Trust since then has been primatily from i
5 investineots and rental income. The valug of the Trust Fund in Marth 2008 was !}
i of the otder of £230m although It has fluctuated upwards and downyards, boti :?,
" before and sines, in Jight of prevaliing financlel slrovemstances. In Mareh 2010, IJ;
| the vaive waz £210m.

16, The Twugt has its own staff. Tam instmcted that the Trust “endeaveurs to ‘top up’ ¥

: public services, in line with the community’s needs, which ure complementary to
KN thoge provided by national and Looal faxation,” The Trust seeks to ensurs that i
)

both the Counctl and the Trust “follow the same sirategls direction and aveids any
( duphoation of effort in ussessing if projects or netivities are suitable for funding,”
The Trust seeks asd\'ma aud resommes dations from serdor managers of the

g Council on fum?mg 1ssue:a in order to avold duplioation, for oxample from soutal

| workers of the Connell, Graut nssistance is provided to organisations providing a
i ranie of soclal, lelsure, caltural, horitage and environmental aotivities, “Ths Trust
provides sypport to chartisble projects lnvolving the dlsabled, eommunity support
| and bus servives, The Trust has invested in and maintalns conmunity facilities

end equipment.

17
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18.

20,

The Trust receives rental Income from the leasing of properties whioh are owned
by Shetland Leastng and Properly Limited (“SLAP™) which 15 a wholly owned
subsidiary ofthe Trust. Thers ate thirty five leuses of propetty of which one-fifth
are leases to the Councll. All of the rents are caloulated to deliver a commercial
retur, and ofthe total rental incows the proportion recelved fram the Councll is
about fotty per oent. The prinelpal properties are an sivport, an engineering base
and two cmllegas, the latbsr two of which are tenented by the Counell, SLAP also
leases & small geroplane to the Counedl,

The Truat provides bulldings under & parthership agresment with the Couricil o1
ths delivary of care in rural arcas and the care s provided in fhese buildings by
the Council, (Within Lerwick, both the bulldings aud the dellvery of care ave
provided by the Council)) The Trust supplies heat to sbout ons thonannd
domestlo propettiss through another wholly owned subsidiaty, Shetland Hest
Hnergy and Power Limifed,

The Trust recetves vental ineome fom the leass to the Counsil of the Sullom Voe
oil terminal, whicl in turn is sub-let to the oil Industry, The sale of Sulfom Voe
by the Council ocewrred in 1997 and 1t was sold to the Tormer Shetland Islands
Couneil Chatitable Trust,

The Council sold to the TM@_W a 90% intersst in Viking Buergy Limited

(“VEL"} which ‘compa@ é@ni@f&d into gparﬁIlership agreament with
Seottish snd Southarn Briergy to develop 4 windfarm in central Mainland, “The
prineipal reason for the sale by the Counsl) of thelr intersst in VEL to the Trust
was the then prahibition on lonal auihoritles selilng elestriclty generated by wind

power, The shares i VEL were sold a¢ what was considered to be fait value at
fhe tims,

18
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22

23,

The Teust and SLAP recelve servises fram tha_Counsil under Serviee Level

Agreements for ptposes such ag banking, payroll managemetit and
administration, '

" “T'he Trast has prepared Administrative Regulations which wers adopted on 18th

Maroh 2010 (“the Administrative Regulatlons™, These address the constitution,
management and coridust of the busingss of the Trust, as well as the arrangements
for the Trustess, Patagyaphs 6,1 Lo 6,5 refer to olreumstariess whicl may give tise

to a conflict of inferest on the part of the Trustess and the steps o be taken in such
olcoumstariess, '

Tt should be noted that in additlon to the eircunistanoes of the Trust, Thave slso
been provided with information conceming other charitable trusts which have
bewn get up by the Councll, namely the Shetland Reoreational Trust, the Shetland
Arenity Trust and the Shetlend Arts Development Agency, In each onsy, those
havs been reglstorsd by OSCR as chatitable trusts. Although the Shetland
Reoveational Trust was established with frustees who were members and offiotals
of the Council, all of the elected members have tecently declinad to act as trustees
aud arrangements sve belng made to identify trustesy by a process of application
froth members ofthe public, In the case ofthe other two of thess trusts, neither

has a gubstantial number of members of the Council as trustees,

The fssue

24.

23,

The igasie which arisca is the result of the fact that almiost all of the Trustess ate
simultatisously councilioss of the Council, This fasue has thres aspects as set out
tn the Memorial, ‘The first Is the accountabiiity of the Trust to the cominunity of
Shetland, the second is the independenoé of the Trustess, and the thixd is the

poteatial effect on charitable status following the passing of the 2005 Act,

O/CR has the function of monloring chatities in accurdance with section 17}

of the 2005 Act, and the Trust requires to satlsfy OSCR that it can conitinue to
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26.

meet the chartty test, and that the Trustess arve able to fulfil the duties of chartable
tiustees, all as aet out in the 2003 Act and in, guidancs fssusd by O3CR. There
have been meetings betwsen the Trust and OSCR, and in o leiter to the Trustaes
dated Sth July 2010, OSCR. stated:

“The shatity's conflict of intarest policy vwas the subject of discussion at
* our mestings,.. We ecknowlsdge that the polley sxista but confirm i is
' the practical application of the peliey that is of particular interest to

OSCR, glven the surrent povemance artangements of the ohatlty,”

“Csiven thets has been no change to the govemance acrangements within
[the Trust], we constder there Is & real risk both of systemic and speoitic
conflict which will ontinue ta impact on effective compliance with your
own polley and the trustees statutary duties, and so on effective and
appropriate governanes of the Trast,”

In the sarme {etter, OSCR imposad immediate requirements using its power under
section 28 of the 2005 Aot to make a direction following inquities which reluted
to the sending of agendas and mitutes to OBCR and the management of contliots
of luterest, OSCR also stated that after monlioving It might nge its powwers under
section 31 “in relation to both the charity trustees individuelly and the charity asa

whole”

Sectlon 31 provides in part that;

(1) Subsections (4)... apply where it appoars to OSCK, as 2 vesult of
inquities under section 28 —
()  that thers has been misconduet in the administration of —
(B a charity..,

KON

“(4y  OSCR may, by notiee, suspend any pevson coneerned in the
- mansgecnent or control of the charity or body who sppears o it to~
(#)  have bean tesponsible for or privy to the misconduel,
(b  have contributed to, or facilitated, the misconduct, or
(¢) e unable or unfit to perform that person's fuustions in
selatlon 1o the property of the charity ot body.

“8)  QBRCR may direct—
() the bedy tepresenting itself as a chatity,
)
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27,

28,

1o stop doing &0,

"(6] W

OSCR also has the power following inquirics under seetion 28 to removea
charity from the register it terms of section 30(1)(b).

1t 1s therefors apparent that OSCR Is giving serious consideration fo whethel or
tiot the Trust may lewfully contlnue asa chavitable trust, Having said that, the
lotter Trom OSCIR alse stated that “If thers wers to be positive changes to the
governance arrangamests, we would review our monitating.”

The result Is that the Truat wishes to consider its governance argngerents, in
pacticular the composition of the Trustess. The focus of this consideration is
clearly the posttion which has been stated by OSCR but It sppears to me that if
that is resolved the sspests of accountability and {ndependence will also be
addressed,

The logislation and guidance

28,

Section 66 of the 2005 Act, whivh Ls sntitled “Charity rustees; gencral duties”,
provides in patt that:

“(1) A charlty trustee Tust, i exercising functions I that capacily, act
in e Interests of the chaitty and must, in partionlac-

(@)  sesk, in good faith, to ensure that the charity acts in 4
matner which is eonsistent svith jts parposes,

(b) © mct with the care and diligertee that it is reasonable to
expect of 8 person who s managing the affairs of another
person, and

(¢)  inciccumstances capable of glving tlse to o conflict of

i':-'-!f-j fterest between the charity and any person rasponsibie for

4 the eppolatment of the charity fzustes —

i (i) putthe interesis of the charity before these of the

l other person, or

e (i)  whers any other dugy prevenis the charity tustee

o from doing so, disclose the conflictlng interest to the

| charity and refialn fiom partictpeting in any dsliberation or
_ deciston of the other chatity truslees with respect to the

,.?\
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matter in guestion,

“(2)  The chatify trustees of m chiarity must ensure that the charity
compites with any diveciion, requirement, notlos or duty frposed
on it by viitue of this Act.

43y Subssctions (1) and (2) are without prejudice to any othet duty
tmposed by enactmistt or ctherwise on a charlty trustes in relation
to tha exeroise of functlons in that capasity,

“(4y  Any bresoch of the duty under subsestion (1) or (2) is to be tieated
8s being misconduet in the administeation of the charity.

%(5)  All charity trustees tmust tales sueh steps as are reasonably
practieable for the purposes of ensuting—
fa)  thet any bieach of a duty under subssction (1) ot (2) is
sottected by the trustes concertled and not topeated, and
(B)  that any trustee who kas besn in gerlous or peralstent breach
of sither or both of those dutles isretmoved as e trusies.”

Asgide from the naturs of the duﬁes'which full upon the Trustees of the Trnst by
virtue of subsection (1) of section 66, subsections (2} and (4) mean that each
Teustee could be responsible individualky in the event of actions which wets
desmed to be misconduct (us thet expression js defined in section 66(4)), althongh
sbsaction (9) does glve each of the Trustees an oppartunlty to cortect any bieach
by virtue of thy daty imposed in subsection (5)(a). The steps which the Trustees
a1 taking to consider the vonstitution of the Trust are in my opinion at least a {lest
stap in the falfilment of thel duties under the 2003 Act,

In Septembver 2010, OSCH published a decument entitled “Guidance for Charlty
Trustees” (“the 2010 OSCR Guidance™), Although It is wiitten princlpally for
“the charity trustees of smpll to medium sized charities”, it {5 stated that “lhe
gildance should also prove usefitt to charity trustees of largar charities™
peragtaph 1,2, Bor present purposes, the following passages in the 2010 OSCUR
Chidance may be sald to be relevant, Paragraph 3.3 provides three possible
scanarfos “which may give rise to confllots of interest” but emphasises that these

“should net be seen as the only areas wheve conflicts of interest can arise, but are
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provided as sxamples of the most eominon.” The third possible scenario provides

hat)

3

“ .. there may be the possibility of 4 confliet of hnterest between the '
concerns of two different organisations to which & charlty trustes is o

affiliated. The trustea should declate u conflict of Interest to the other

charity trustees, and refiain from participating in any dlacugsion or

deolsion-making process sbous fhe subjeet in question, An example might

be whete & charily trustee is n member of two different organlsations

which ars applying to the same trust for a grant. The econflict of interest

should be disclosed. .. and the chadty trustee should not tale part in any

disougsion or decision-mallog,” ' §

In respect of each of the tiree svenarlos, the 2010 OSCR Guidance provides that;

“It 4s 1ot only the tesponsibiilty of individual charity trustess to act only in
the interests of the charlty and avold conflict of tferest, but also the duty

of their fellow charlty trustees to taks reasonable steps o ensure that they
tlo s0.”

11 March 2011, OSCR published guidanos sntitled “Who's In Charge: Comtrol

and Indspendence in Soottish Chatities” (“the 2011 OBCR Cuidance”) which

inoludes not only advice to chaity trustesa by referenos to the reqquirements of the

2005 Act, but also containg a number of case studies which desoribe the

clioumstanioss of identified charitable trusts and actlon which has been taken by

ORCR. Thess case studies ineludy pne relating to the Trust, At page 7, itis stated

that!

“This guide will be of partiowlar 9s toi

2

L]

the charity trustees of large and complex sharitiss

the chasity trustees of chatities with close catmeetions with toonl
guthorities... :
people and budies advising such charities

local authorities... or other bodiss which have closs linky to
eharities or worls in partnership with them.”

The 2011 OSCR CGuidance is therefora relevant to the Trustses, to those who are

advising the Trustees, and also to the Counell,
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33,  For present purposes, the following pariieular passeges in the 2011 OSCR
Guidance may ba noted. Chagter 2 1s entitled *What to waieh out for” and a
humber of “Iey points” ave set out throughout the Chapter, In the opening to
Chapter 2 on page 10, it s statad that the guidanos is looking at “those structures
and stuations where charlty trustees should teke pactioular cave to susure they
vemain in chatge” A number of situmtions are sef out Ineluding the tollowing on
page 12!

“B, A charlty las {inis to another body

“Many oharities huve Linka to other bodles. Sometimes thess
relationships can be very close and significant to the oharity, example
where! ;
o The two bodies share persotine] and either: o

o Allthe charity bustees serve on the Boazd of the other body

o The majotily ofthe charity trustess have a duty to the other

hody ag metnbers or employaes

»  The ather body was instrumental in setting up the charity
[ » ‘11

Theve is then refevenos to partiowlar risks whizh OSCR has Identifted in respect of
such charlttes.

34, At page 14, the 2011 OBCR Guidancs states that:

“b, A charity with links 1o another body must sctively manags confiiet of
interset

“When, & charily’s trustees are alt or mostly membets or employses of
anather body they are Tikely ta face situations where thelr abllity to take
independent decisions is ealled into quegtion. - '

“Rasblishing an appropriate structure and govamanes arrangements for
chatity is only the first step, Chacity trustees should demonstrate through
day-to-dsy practios that they e acting In the best interssts of the charity.
They should show publicly that;
e Thay are awate of, and managing, any vonflict of interest and can
demonstrate this
o Where thers ls . conflict, that tha decision on the matter was taken
in the chaeity's best interests
o Inany slmailon whers a charity trustee Is unable to give priority to
the chatity’s intevests, he or she should consider withdrawing in

e
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A
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36,

37,

order for the decizion to be imade by other charlty trustees who are
ot uffected by such confliots

The chatly remalns able to sarty on lis business. The chatity
should have » governancs structure in place which would allow
quorats declsions to he made even if a number of trustees had to
withdtaw,”

At this paintin the 2011 OSCR Guldance, the “Case study” relating to the Teust is
sel aut, There is a description af the circumstances of the Trust and the concerns

which OSCR has expressed In the cotrespondstice referred to above.

At page 15; the following are sef nut:

“Key points for charity trustess and other bodies

o

The make-up of the Board, where 1t is dominated by membars
from a Hnled body, can fead to an inherent risk of recurent
confliets of interest

Conflict of interest poliey should be applisd b all situations whee
thers is a confllot or poteniial confilat

The charity should conslder whather It is advisable to maintain o
Board whare conflict of interest arises so fiequently that chatity
{rustdes must withdraw thus preventing effective management of
the charlly

Charlty trustees should always dentonstrate that they ave behaving
i the best interests of the charity and be consciovs of how thelr
actions appear to the public.”

At page 17, it ia stated!

“ICey polts for charlty trustess and other bodies
o Bodios that set up or forge strostg links with a chartty should be

aware that this does not necessatily give thom contral over all of
the charlty's activities. Whers bodies sach as logal authoyjties set
up bodles which aye Intended to seek chatltable stetus, the hodies®
strueture and the nature of thelr actlvities tust allow them to pass
the charity test end enable their charity trustess to Hifil thelr dutles
1o the charlty

A majority of oharity frustess in a charlty established by another
body should ideally be independent of that body, that 1s, the
majority should nsither be Its members nat its employeas




J 38,

39,

o I linked and independent charity trustees sre evenly balanced on
the Board, it is good practice thai the Chair be ane of the
independent charlty trusiees '

e Conlracts and propstly arrangements botween the budies should be
cleatly In the intetegts of the charlty whethet it 18 making nse of
auother body's assets, or stupplylng its assets for use by another
bOdy.”

Tn Chaster 3 of the 2011 OSCR Guidance, which is entitled "Ensuring
independent declsion-making - a practical guide”, the following statements ave
relevant, At page 24, in two sepatate passages it is staed that!

“The appolntments process for charity trustees should be desigaed to
identify the best people for the needs of the charity. What the needs of the
charity are will depend on {ts context and gotlyities, and thess may malke it
appropriate to bring i charity frustees who van provids links to
stakeholdsre, whether beneficlaries or other bodies with whomn the charity
is irvolved, Such charity trustees must act n the interests of the charity,
as must all oharity trusteos. Where there are links to atother body, a
transparent aun’s leagth selection process for independent charity trustees,
stuch ag.an independent nominations commities mey be appropriate and
fielp to engure real end perceived independenca,...”

“Tte taw does not prevent a linked body from appointing some or all of &
charity’s trustees, nor prevent the appolntmant of charity trusteos ex-
officio (that Is, because of another post or role they have). However, &
charity trustes, onos appointed, must act only in the chatity’s best ntetests
and eannot act metely as & delsgate from anather body or group of
stakeholders.”

There are other aspects of the 2011 OSCR Guidance which are x"elevan‘lz ta the
Trugtees, in partiouwlar the advioe on “Flow — chatity shaw jt istaking
deolsions independently? beginning at page 28, At page 29, an appropriate
confliet of interest poliey is requived of a charity, and it is stated:

“When should a charity trstes congidet withdrawing from & meeting?

“The chartty’s constitution or other governing documents should set out
the procedute wher thers 1s a conftlct of interest such as those defailed

sbove, or state that the proesdure wlll be regulated by a code of conduct or

standing ordets.
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40.

“Where a chatlty trustee is aware that he or she l¢ subject to a confliet of
interest between the interests of the oharity of thoss of another person or
body wha appointed them, and whets fhey are unable, because of their
duty to that ather person or body to put tha interssts of the charlty flvat,
then they must withdraw frow the disoussion or declsien concerned, It
tnay alse be apntopriate for charity trustees to withdraw from disoussions
it other olreurnstencey of conflint of interest, Where they do hot do so,
they should be able lo demonstrate that they have asied in the interests of
the charity...”

At page 30, the followlng is stated:
"“ihat happens if o chatity ttusiee has to withdraw from decistons

fraquently?

A, charity trustee will have to vonsider whether thelr inferests mean that
conflists will be regulat and recurring, and, partiouladly I, i toxms ofthe
charily’s constitution ar code of canduct or of gond practles they find
themaelves frequently having o withdraw from significant charity
declslons. Is this preventing them from usafully varrying out thelr charity
trusten cuties? In such & situatlon, it may be approptlate for them to stand
down and be veplaced by a charity trustes who does niot havs the same
confliuts,

“There is no legal reason why chatity trustees may not have an inferest in
another connected body as long 4 they ure able to glve priotlty to the
interests of the charity, It is up to the individual charlty trustee then to
deside in the light of the ciroumatanicss whether the seale of the conflict
meana they should not join, or remaln, on & charity Board.”

Thers cun be no doubt that the particular passages quotsd, as well s the 2011
QBCR Guldance generally, are relovant to the situation of the Trugiees and the
governanes of the Trust, [n sumimaty, they supgost that whete a charitalile rust
has a Huls to & local authority, such ag where the trust was setup by the local
authority, the particular g:m*c:ma'nce congiderations arisy, Such a charity requires
to have a governanee stwcture which allows declsions to be made even where a
number of frustees have 1o withdraw beeause of o confiiet of interest, Wheta
withdrawal of trustees benanse of a conflict of intorest ts regular, the trust ought to
recansidat its board sttucture and the indlvidual trustees in question should

considar whather they should remain as trustess, Where a trust has been

T
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established by a local authority, the majority of the trustess should be Indenendent
and the ttustee oceupylng the chalr should be en independent trustee. Alihough
thete i3 no prohibition as a matter of law upon a loeal authority appoiniing some
{or even all) of the trustess of & charitable trust, if that were to meat. that the
trustees so appointed had a confilet of intevest guch that the wotking of the trust
becarne imnposaible, the practical tesult would be that 4 sufficlent number of
indegendently appointed truatees would have to be appointad in addition to the
Ioca) authetity appointed trustecs.

The first guestion

Doss the constitution of the Trugt require to be changed to comply with enrrent lavy

" and practice?

4l.

42.

A3,

Ha*'/ing regard to all of the matters referved to ahove, {t s my oplnion thet the
constitution of the Trust as presently egtablished, ot at least the way i1 which 1t
requives to funation, may not in all clroumstences be able to satisfy conent law
and practios. As & wsult, it would be advisable to alier the arrangements for the

appolntient of Trusiees i order to address that concern,

The eritical matter is the fact that slmost alt of the “Trustees are mcmt;ars of the
Counell, and a5 a result the Trustess may not in every sitration be able to comply
with the duties imposed by section 66(1} of the 2003 Acl, and the sermmon Law
duties preserved by sectlon 66(3), at least withoul making the functioning of the
Trust nrwotkabls,

The fact that 2 persan who 1s a trustes of a charitable trust may have interests in

connectlon with another organisation, which interests can result fn a conflict of
interest miising Ln relation to the person’s duties as a lrusiee of the charitable trust,
dues not msan thet thas person {s automatically disqualifled from being &
chatitahle trustee, nor that the chariteble trust in question 1s acting unlawfully if
suoh # person remains 4s a trustee, This is confirmed by the 2011 OSCR

Guidance. In such a situation, the vemedy is for the trustes in ¢uestion to dealare
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44,

43,

4 confliet of intetest and theteby 1o comply with the duty fmposed by section
66(1), and to take no further part in the discussion or declsion-making on the
mattet in question and, in thooase of the Trust, thereby to comply with sec¢tion 6
af the Adminlatrative Guidanee, which in turn 18 requlved by what Is sald & page
14 of the 2011 OSCR Cuidance (as well a8 being consistent with paragraph 3.3 of
the 2010 OSCR Chridancs),

The problem in the case of the Trust L that the requirement that a Trustes who is
algo & memher of the Counci! has to consider and aot upon & conflict of intervat
where the Couneil 18 soneerned applies to almost rll of the Trustzes. If sach of
these Trustecs wete requited to ot in the manner described, then the Trast would
be incapeble of making & decision ont the malter in question, This is because if ali
of the Trustess who were councitlors wore required to retire fom a mesting
whats @ relevant decision was to be taken, the business in questlon could notbe
transacted hecause the quotum of a meeting of the Trustees is twelve by referenoce
to paragraph 10.5 of the Administrative Guidancs.

Although it is not related to the issue of whetler or not the Trustees can cotnply
with their dutles under the 2005 Act in & way which pemmnits the Trust to function
aa & charitable trust, the same considerations will apply to the same individuals in
{helr positions as members of the Counoll. As noted ih psragraph 4.2.3 of the
Mermowial, membets of the Counel} require to comply with the abilgations set out
in the Code of Conduat for Counelilors which has been issued by the Scaltish
Ministers {n sccordance with sedtion 1{1) of the Rthical Standards ln Public Life
ete (Scotiang) Aet 2000, I each of the {presently) twenty one out of twenty two
membera of the Council were to have to declare a conflict of Interest b a situation
where they had potentially conflicting duties as Trustees of the Truwt, the Council
would be kaly to be unable 1o funoilon In relation o a partlcular tople where &
decision had to by niade by the members, This conclusion ey depend uponh the

standing orders of the Council which have not been before me for consideration
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ut it appears to be a logical cansequence of the faet that ths vast majority of both

fye Trustoes and the members of the Councl] are the same individuals,

46, From the point of view of the Trust, the eritical question {s whether there will
pxizt a confliot of Inlerest whers a Trustes who 18 a member of the Council is

" congideting a decision which might be said to impact sufficiently on thoe interests

-

of the Counell, This question arises in three parts: flust, what is the legal concept

1 of such 4 sanflict of interest; secondly, what ae the practical circumstanced in
which, the Trustees are requisad to make declslons in accotclatve with the Trust

| [ Deed; and thirdly, would the making of decisions it these oironmstances give riss
" 10 a ednfliet of Interest?
The concept of o conflict of interast _
1 47, The obligation of trustees In e situation whiok may give tlse to a conflict of

TNy Sy

interest was axplained in the case of Aberdeen Railvay Company v Blaills
Brothers (1854) 1 Macd 461 whiok was a deoision of the House of Lovds, The
cltommatances were thyt Blatkie Brothers, a flrrn of lron founders, werd seeking 1o
enforoe the performence of a contract for he delivery of a gonsignment of fron
ehalrs to the appellants who were a xailway cempany. The principal defence for
the railway company wes fhat at the time of the cantract, the managing director of
Blallcie Brothars was stultancously a diector and the Chaitmean of the railway
company. For the purposes of my Opirlon, it is worth queting the Opinton of the
Lord Chancellor (Lotd Cranworth) at pome length. Tn two prssages at pages 471
to 474, he vaid the followlng: ' -

“This, therafore, brings us Lo the genera! quesilon, whathat o Divector ofa
Raitway Campany Is or is nat precluded from dealing on behalf of the
Compary with himaeff, or with & fiem in which he Is a partner,

“Phe Directors are s body to whom s delegated the duty of managing the
genstal affalts of the Company.

“A corporate body can only act by agents, and it ia of cowse the duty of
those agents 5o to act as best to promate the inferests of the corporation
whose affalts they ave conducting, Such agents have duties to dscharge
of a fiduclaty nature tosvards thelr principal, And it 5 @ rule of universal
application, that no one, having auolt dutles to dischargs, shall be allowed

e
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to enlsr into engagements in which ke has, ot can have, & personal intercst -

conflicting, or which posaibly may conﬂm‘r with the Interests of those
whot he is bound to pmtcct

“Ho sliictly ts this prinociple adhered to, that no question js allowed to be
ralsed 43 to the falrness of unfairness of & contract so entered into,

“It obvlously is, or may be, impossibla to demonstrate how fat in any
partlonlar cage the terms of such a contract have besn the best for the
fnterest of the.., trust, which it was posaible to obtain,

Y1t may sometiraes happen that the terms of which a tiustes has dealtor
attempted to deal with the estate or Interests of those for whom he faz
trustee, have besn $0 good as could have been obtalned frotn any other
person, —they may even at the time have bean better,

“But stll] so {nflexible [a the rule that no inguiry on that subjeot is
parmitted. The Haplish authorliles on this head are numetous and
uniformm,”

iﬁ

“Was they Mr Blaikie so acting in the case now before us? ~if he was, did
he while so actlng contract on beha!f of those for whom he was acting
with himaelf?

“Both thess questions must obviously be answopad In the afftrmative, Mt
Blaikie was not only a Director, but (If that was necessary) the Chaiiman
of the Divectots, In that character it was his bounden duty to make the
best bargaink he could far the benefit of the Company.

“While ho filled that character,. . he entered into 8 contract on behalf of
the Company with bis own firm, for the purchase of a large quantity of
iron chairs at & certain stipulated price. His duty to the Compeny imposad
oh hir the obligation of cbialning these chairs at thie lowest possible price,
“Tia personal interest would lead him i an entirely oppostte direction,
would Induce hith to £ix the price s high as possibls, This is the very evi]
against which the rale in question ts directed, and T see nothing whatever
to prevent is spplieation.

%1 gbserve that Lord Tulierton [in the Jnner House of the Conit of Seaston;
goe (1851) 14 D 66, at pags 72] seetnsd to doubt whether the rule would

. apply where the party whose act ot contract is valled in quemon is only

one of s body of Directors, not the sole trsias or manager, -

“But, with all dus deference, thia appears 1o e to make no difference, It
was Mr Blaikis's duty to give to his ee-Dirsctors, and through thetn to the
Company, the full benefit of all the knowledge and skill which he could
bring to bear ou the subject. He was bound to assist them 1n gelting the
articles contravted for at the cheapast possible tate. As far as related to the
advice he ghould give them, he put his interest in confllct with his duty,
and whather he was the sole Dirsctor or only one of many, can malke no
difference in principle.

“The sarre observation applies to the fant that he was not the sele person
contraciing with the Company; he was one of the firm of Blalkle,

2
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Brothers, with whom the contract wes mede, snd so tnterested fn diving
as ard a bargain with the Company as s could induoe thom 10 malee,

“t cannot be contended that the rule which [ have referted isone confined
to the English law, and that it doss not apply to Scotland.”

The Lotd Chancellor theteafter seferted to authotity in support of the proposition
that the laws of Bootiand and Bngland wers the same on this malter, 8 view
confirmed in the opinict of Lotd Brougham at page 478 ef seg,

The deolsion in Abardean Raikway Company has been reforred to and pelied upon
in, tnany subseyuent cases. For example, in Regal (Hastings) Limited v Guillver,
deoided in 1942, and reported in a Nots at[1967] 2 AC 134, rafarence was made
n the spsech of Viscount Sankey af page 138 1o the op[nic'm of the Lord
Chancetlot in dbardzen Rathway Compary whare he gaid that: YA ebrpnrate body
oait only act by agents, and it is of course the duty of those agerts so to act as best
to promote the intetests of the corpotation whose affajs they are contucting”. At
pages 144 and 143, Lord Russell of Killowen said;

“Th e rule of equity which insists on those, who by use of o fiduciary
position malke & profit, being lleble to aceount for that profit, it no way
depends on fraud, or absence of bona fides; or upon such questions or
considerationg as whethef the profit would or should otherwise heve gote
to the plaintiff, or whether the profiteer was vnder a duiy to oblainthe
sautce of foe profits for the plaintiff, or whether he ook a rigk or roted as
hes clicl 4he beneftt of the plaintiff, or whather the plaintiff has in faot bean
damaged or benefited by his action. The liability arises from the mere fact
of 6 profit heving, in the stated ciroumstances, been. made, The profifest,
hawever henest aad wakl-dntentloned; canyot sscape the tisk of being
called upon to acooumt.” )

In Bocrdman v Phipps 19671 2 AC 46, ot page 105, Lord Hodson said that:

“The proposition of law involved in this case 15 thet 1o person standing in
a fiduciary position, when & dernand [8 riads upon hims hy fhe person to
wharn he stands in a fiduciaty relationship to ascotd for proflts acquired
by bl by reason of his fiduciary position apd by reason of the
opportunity end the lehowledge, ot aither, resulting from 1t, is entitled to
defeat the claim upon exy ground save that he imads profits with the
knowiedge and assent of the other person.”

R it
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In Inglis v Ingly 1983 8C 8, at pags 13, the Lord lustioo Clerk (Wheatley),
having referved to Aberdeen Railway Company sed Boardman, sald)

“Pui in its widest form the doetiine means thal the trustee mey not place
himself in a position where his interests may canfliet” (emphasis in the
original).
Finally, a recent example in Scotland ol reference to the principles ln dberdear
Rellwey Company 1s the case of Eawl of Cawdor, Peritloner 2006 SLT 1070.

These and other oass.é subsaquent to Aberdeen Raihway Company have involved
thelr owa particular facts bust for the purposes of the tnatlers considered in this
Oplnion, [ regard the principles set out above from the oplulon of the Lord
Chancellot as giving the necossary guidancs for a consideration of the position of
the Trust and the Trustees,

In iy opinion, the followlng are the pinuiples which may be identified having
segard to the present slreumstances, First, a trustes cannot make a lawful declaion
which may be of benetlt to him in his personal elroumstances howsver much it
may be shown that he acted with the best of intentlons and in good faith,
Secondly, it doas not mattor 1f he Is eeting in either capasity as only one of'a
nunber of tastess because t 15 the interests of the body of which he is & tustes
which are relevant rathar thai his divest persanal interest, Thirdly, the pusoise
capaclty In which the person s acting is not eritical, whether that might be asa
lrusteq proper, es B divector of a limited company, or in some other fiduciary
capacily, s long as it may be seld that in ths capacity In question. the person owes
fiduciary duties to his prideipal, Legtly, the only way 1o which a particular
transaation which has taken place in clreumstanoes oontraty to thess principles
gy bs allowed to stand, is if the person against whose ltersst the trustes has

acted has eonsentsd.

I do not cegard that Jast principle ag having any application in & sifuation wheld

one is considering a prospective conflict of hnterest, rathey than an existing

G
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concluded contract which has been challenged, Inany event, it s difficultto
envisage a situation where sither a local authotity or o tinst having public
purposes could properly consent l:c; something which had ocoureed in a sitvation
of 5 conflict of interest, not keast whers the findamental problem was the fact that
it was the position of the individual declsion~makers in each cage which had
brought about the gonttict in the first place.

I therefore furn to cotsider the application of the remalning principles identified
abave o the citcumatances of the Trust.

The practical clrowmstances in which the Trusteas are required to maks daelsions

53.

54,

The ‘Iruslesd ure entitled by viriue of purpose (SECOND) of the Trost Dead to

sxpend the Trust Fund to make graats of foans “for any purposes which in the

" opinion of the Trustees are avlely in the interests of the area administered by the

local or other governmental authorlty for the time being of the Shetland Islands or
of the inhabitanta of the sald aren (hersinafter referred to as “the communlty”) and
provided that oy such grant or lean is for charitable purposes.” By refersnce to
the speelfic purposes identified in purpose (§ECONDY), the following may be
notec the promotion of the welfare of the gommmity in specific purpose (a); the
profmotion of meatings for purposes of recteation, instruction or education in
spacific purpose (b); the maintenance of means of eommunication, in pastiowlar
foe proviston of poits and harbeus, in specific purpose (8); the encouragsment of

sducation in specifle purpase (D; and the endowing and equipping of sehools and

. collagas in gpecific purpose (@), 'The other specified purposes, and the averall

objeoty of putpose (SECONDJ, are to the effect that the Trustees may expend the
Trugt Fund for the benefit of the community.

Ti i3 my oplnion that the natuge and scope of these purposes are comparable with,
and may Lmpact upon, the functions which the Council may perform, and th

aextain pases ate required o perfort, out of the funds available to the Council a5 4

local autiority, Obvious examples in fhe cage of the Council are the provision of
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etueation and facilities for education wnder the Education (Sootland) Aot 1980,
orovision for soclal welfare under the Social Work (8colland) Act 1968, provision
for recteation, gporting, cultural and soclial facilitles under the Tooal Governmant
and Planpng (Scotland) Act 1982, and the particular provision which the Councli
may muke for ports and harbours tnder the 1974 Act, 1o not repeat the speoific
statutory provisions which are referred-io above, Inaddition, the entitlement of
this Truatess to oxpend the Trust Fund generally for the benefit of the community
may result in their making provislon for setvices and factlities which might
otherwisa be provided by the Councll under section 69 of the 1973 Act, seation 20
of the 2003 Act, cr atherwise. In ell such cases, and by delinltion in accordance
with purpose (SECOND) of the Trust Deed, the Trustees are entitled to expend
the Trust Puad within the Jocal government avea which applies to the Councll and
for the benefit of the inhabitants of the aven served by the Councll.

Thoss are sumé, although not necessmily all, ofthe general examplos of where the
Trustees may expend the Trusl Pund for the provision of services und facilities in
a manner which may affect the necessity for the Counell to provide squivalent
gervices and facilitizs, In paragraphs 16 1o 21 above, T provided & description of
the actual services and facllities which the Trustees have provided, 1t appears o
be the case that the provision of certaln, of those by the Trust will have rendered it
nnnscessary for the Counel! to vonsider the provigion of equivalent.services and
facilities which they might otherwise have felt obliged to provide in the Interesty
of the inhahitants of the mea served by “:hei Counell and in the fullliment of their
statutory functions; powers and duties as a looal mnthbrti‘:y.

I situations where a coniractual relationship has come about between the
Trusteas and the Councll, the inlerests of the Trugt und the interests of ths Council
may be swid to be directly opposed in the manner deseribed by the Lord
Chancellor tn Aberdeen Railway Company, Inthe case of declsions en the parl of
the Trust through SLAP to lease premises to the Couneil, it would heve heen in
the interests of the Trust to obtein the tuaximum rent whereas the inferests of the

e
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Counolt would have been the direct opﬁosite. The game would have baen the case
in rolation to the sule by the Counsil 1o the Tiust of the shares in VEL, In the
arrangements for Service Level Agrooments, the Trustees will have o duty to
obtain these services at the minimum rensonabie cost to the Trust, wherass the
Courcil will have duty to obiain tie best return for these setvices,

1t is also concelvable fhat sere the Trust to acquite an intetest in latd from the
Council, the primary duty of the Councll would be to obiain the best consideration
in fulfilment of section 74(2) of the 1973 Act. This may not st prasent be an issue
which arlses but i voult coour in the future, Tt may have boen an Issue when the
Courncil sold the Sullom Vos oil terminal although it must be resognisad that thet
was ot a transaction with the Tmst'heoaus,a it wes catried out with its
predecessor, Shetland Istands Council Charitable Trust, as well as belng sntared
inio before the enactment of hoth the 2003 Act and the 2005 Act,

These are just the obvlous exanples which ave apparent 1o me of where the
interasts of the Trust and the interests of the Cownoil eould be sald to conflict.

I undlerstand that it may be said that die Trust cannot fnd the Council’s statutory
functions and T assutme that this is beoause the purposes of the Trust are rastricted
to the making of grants of Joans “for chatitable purposes” ag set ont in purpose
(SECOND), Whilst this Is the cage, it does not In my opitiion. prevent the
sroviding of a service or facllity by the Trust {rom being of petential advantage to
the Counoll. The Trugt will not be fulfilllng a stetutory function of the Councll in
any dlirect sense but the resuli may be that the Council has lexd tenson to provide
an equivatent servics or factiity using ils statufory powers. This 1s not o feature
wiiqe to fhe activities of the Trust because similar consaquances may exist in
relation to ather charitable tusts. For example, many providers of independent
education and independent social welfare services ave reglstored ag chatitles and
their provision of servicss may relieve the velevant local autherity of the need to

provide the same services 1o the same exient. There may therefore be an averlap
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in the provision of facilities and services, both generelly and in the case of the
Trost gnd the Counell, but that does not mean that a chatitable trust is parforming
the functions of a local authority. It 1sthis potentlal overlap which gives rise to 2
potential conflict of interest on the patt of the Trustees who are couitoll)ors,

b Daes the making of devisions in these clrewmslances give vise (o a confltot of interest?

' 60.  Iam inno doubt that the unswer in the olroumstances before me i9 in the

'1; ' affirmative,

!‘ 61.  Inmy opinion, the potential for a vonflict of interest between the interests of the

” Trust and those of the Counoll may atise in both a direct and an indirest sense. In
%, a direct sense, the Council have s duty In performing their functlons to obtain best
; y value by reference to section 1{1) of the 2003 Aot and to minimiss their

'[” expenditure in the public interest, The Counell have pertleular dutles to obtaln the

o 63,

1 62.

best consideration, for example when disposing of land or an lnterest in lend by
rafsrence to sectton 74(2) of the 1973 Awt, The dutles of the Trustoes are [n offect
the sama, The Trustess each have a fiduolary duty to congerve and mexinise the
vatue of the Trust Fynd 26d to expend it only to the mintmum extent necessgry to
mest & pattieylar purpose which they have identifled, This duty exists both at
commor law and i sccordance with section 66(1) of the 2003 Act,

In these respects, the duties of those who are copnciilors of the Counod! and of
thoss who are Trustess of the Trust in a situation whete sumathing 1s to be
jafov-:idad divectly by the Trust to the Connedl, or in the case of the sarvices o he

provided by the Couneil to the Trust, ave potentially in conflivt.

Indirectly, the situation is the same, The Cownei! hag the general power vnder
soction 69 of the 1873 Act to putsue purposes which ere in the Intersst of their
area. Under seotlon 20 of the 2003 Act, they are entitled to consider steps to be
taken for the well-being of thelr community, Under section 67(3)(e) of the 1974
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Act, the Council ag the succsssors of 7etland County Counoll have a partieulsr
entitlenent to expend funds for the benefit of the cornmmunity. '

The Trust has Objects of Trust which are in effoct (he same or similar, The
Trustess may deolde to expend the Trust Fund in the interests of members of the
game community which s served by the Counoll, The Trustees may expend thoss
funds to provide community facilities of a type aimiter to those which miglt be
provided by the Council, The reault {z that in congidering both the dutiss of the
Counoll as the Joval authority, and the purposes of the Trust, 1he counciliors and
the Trustees respeciively will be locking potentially to providing the same or

shmilar benefits to the same community,

T this indirect sense, | regard it as forsseeabls that a Trusieo in deciding that fhe
Teust shoutd provide a partioulsr commmuaity factlity or gervice might have it his

yind the Fact thet sueh provision would save the necessity for the Council to

consider the provision of the same facility or service, This situation is equally

eagy to envisags in roverse beekuse the provislon of a serviee or facility by the
Council might allow the Trust to save part of the Trust Yund whish eould then bo
unged for other purposes,

The Trustess are required to exercise thelr discretion and judgemant I the
dispenging of the funds af'the Trust and in making ather srrangenents with the

assets ofthe Trust. In doing so, the Trustees owe duties 48 custodians of the Trust

"Pund and to the aommunity and Lehabitanty of Shetland to dispanse the Trust

Fund Tor the ohjects set out in purpese (SECONDY) of the Trust Deed.

At the seme time, an overwhelming majorlty of the Trusteas ate recuirad
saparately to exercise the dutles of marabers of the looa! aythotity which exerolsey
the functions of a losal suthority over the same geographical area and In respect
ofthe same community and inhabltants, Tn their capac'ity as epungillors, thnse

who are also Trustees of the Trust will haveto make decislons about how to

.k
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#llocate the resourues of the Council for the same ot similar puzposss as they are
considering for the dispensation ol the funds of the Trusl.

68, Lam therefore satisfled that the constitution of the Trust vequires to be changed,
This ls bacauss in & sttuation where the interests of the "Trust and the interests of
the Counell may be said either to be In potential eonflict, or where the provision
of a facility or service by one may be to the potential advantage to the other, the
Ttustees who ate counoillors will have a confliot of interest which they requira to
daclare aid sot upon as Trostess in order (o comply with the duty provided by
gection 66(1)(0)(iD) of the 2005 Act. In t‘hut situation, the problem 1s & practloal
one bosause of the fact that thers ara so many Tmstees who ars counciilors with

' the result Lhat in that situation no daclsion can be made by the Trustess, This
means that T agres with wihiat has been sald by OSCR. In the fist paragraph of the
lelter quoted at paragreph 23 above: the problem ls the pragtical ﬁppliaation of the
conflict of Interest polley glven the current governance strangements of the Trust,

69, Forall of thess keasons, [ answer the first question in the sffirmative.

The gevond question:

I the answer to the Tirst question {s yes what changes does senior caungel consider
would be necessary to meet the minimum requirenents of achieving ¢ompliance
with current baw and procedure?

70, Bachof the Trustees ia n “eharliy trases” fo‘.' the putposes of seetion 66 of the
2005 Act, As such, each Trustee has o duty in ciroumstances capable of giving
rise 10 & conflict of intersst between the oharity and any other pevson, to declare
that conflist of interest and to talee 110 part inthe desision in question, In the
situations desaribed above, each Trustes who is at the same timo a councillop of
the Clounotl s subjeot to a confliet of fitsrest which means that he ought 1ot fo
particlpate it aty decislon on the matter in question in order to comply with the
requirements of both section 66(1) and the 2011 OSCR Guidance.
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Given that thal virtually all of the Tiusteos fall into that category because they are

mﬂta:ueously members of the Counell, this means {n my apinton that the
mevﬁable polsoquence 18 that [, order to allow it to function, the constitution of
the Treust must be altered so that it be composed of Trustess who in the main ace
not subjast to thet conflict of interest.

There are two aspects to tha identifleation uf an approptiate favel of Trugtess who
ate not Hikely 1o be subject to that conflict of Interent, The first is the need for the
Trust to be able to make proper declsons or sl matiers without the sxistence of
canfilcts of Interest on tae part of a number of Trastees at a {evel which makes
that ¢eclsionimaking impossible, The second is the need for the Trust to satisfy
the requirernents of O/CR in acoardancs with the 2005 Actin order that It may
remain as a charitable trust, These nspects do not necessarily lend to the same
result, but they are certainly not incompatible, Likewlse, the satisfaction of these
aspacts will bring About a situ atlon in which both the accountebility of the Trastto
the itthabitants of Shetland and the indepetdence of the Trusiees a3 referred 1o 1o
paragraphs 4.1 to 4.3 ef the Memorial are addressed.

By reference to previous exemples, 1t appenrs that in the case of a charitable trust
which is serving purposes which may be of benefit to a local authotity, there fano
reason why g substantial number of the truslecs of such a teust may not be elected
members of the local authotity in question. This is confitmed by the 2011 OSCR
Guidmnca, Withis the papsts provided to me, there ave the detalls of twa
charitable bodles, pamely “Cultuie and Sport Glasgow” and “pife Gports and
Ialsure Trust Limitec” which are companies limlied by guarantes éat up by the

vespactive local authorities for the areas in quastion. Tn the case of Culture and

_&port Glasgow, there e thiven categorles of ditestors, one of whilsh 1z “Pattner

Directors™ who ave elected memmbers of Glasgow Ciky Couneil, The axkmum
number of dlivectors 18 eleven, of whom no more that six may be Pattner Directors,

The quorum is six.
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In the cass of Fife Spotts and Lelsute Trust Limited, there are also “Pariner
Dirsctors” who are elested members of Fife Councll, and of whom there mey not
be more than six. The maximum nurmber of divestors ig thivtesn. The quarum {s
four uniess another numbet {8 fixed, This cormpany was the subject of a case
study ot pagss 16 and 17 ofthe 2011 O8CR Guidance, This nareates that the
congtiution of the company allowad the locel authority to be 1ts sole member and:

“As sueh, the counail would be able ty changs the governing rules of the
company and appoiot or dismiss all of its directors. Best practlee would
have been for a majority of directors to be selected independently of the
councti, perhaps through an impattial nominations conmunittee...”,

Nevertheless, OSCR deoided that the company shoold be granted charilable status
“on balanoes” because:

4.

the existing arrangements did nol necessarily pi-evant its charfty frugtees
from acting lndependently, given other faetors in its govemanoco,”

These fuctors included the fact that thare was a majorlty of non-coungillor

direciors, thet the Chalrperson was one of the Indapendent dirsctors and thet the

compainy had clear conflict of Interest provisions,

There are also detuils of “Enjoy Bast Lothian Limjted”. Tt does not appear to havs
presotibed numbers of divectors in different vategories but it does envisage that

dlrectors may be “representatives of the distvict of Tast Lothian®,

It apperys that each of these organisations has beat get v by the respective Jooal
authority and is presently reglstered as a cherity by OSCR, which registration in
the case of Fife Sports and Leiswre Trost Limited at least has been confirmad after
nvestigation, That suggests thet even where & significant nuember of trustees of a
trust ot body are slected mombers of the local anthority having responsibilities
within the same area, OSCR will tot tegard the tingt or bedy in quastion as belng
unauitable for charitable statug, Meving said that, it is clear thet it the case of
thege trusts, fheir primaty or sale source of lncome 19 derived from the local
authority in question and that is & sttustlon which is different frotn that of the
Trust,

TN
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Thet OSCR does not tegard the fao: that same trustees of a trust having charitable
giatus mey be local authortly counciliors as depriving the trust of its character as &
gharitable trust appears to me (o be entirely appropriate. | have tiot identified any
tesson why eithet an equivalent chariteble trust, or the Trust in thia cass, should
not be permitted to have, ss at leest some of Its trustees, persons who ate elected
members of the locat authorlty fot the same atee.

By refetenos to the Administrative Regulations gt paragragh 10.5, it is presently
the case that & decision at 4 traeting of the Trustees requires a quotum oftwelve,
This teans that with a tatal potentlal component of tweity four Trustecs, an
approptiate quorum 15 vegarded as one helf of that miumber, This seemg to ms to
bs reasonable i the interests of the proper accountability of the Trustees to the
community for their decisions and the size and nature of the Trust Tnd which
they nte required to administer,

At the mesting of the Trust which took place on 8th Beptomber 2010, it appears o
neve bestl egreed that an appropriate nutmber of Trustess of the Trust in the futnre
would be fifteen: verthe Minute of the meetlng at page 8. I do not regard that
number of 'fl*txstt—:es as cattieal, and it might ba more or fowsr, but I procesd upon
fhe prospect of fifiesn Trustees a3 the desivabla total, In that situation, and in
order to reflect the existing approach to an sppropriate quomm, the result would

be a quorem of elght Trustees,

fn my opinion, the lssue then bevomes one of the ability of the Trust to function
scleeuuataly in ralation to all of the dectsions which it will require to take neluding
those which may affeot the luterests of the Council, The Trust comprises a Trust
Fund which does not depend upon Lncome from the Couneil, other than
commercial income from rents and the like, Altlmu'gh I have no precise details of
this, the capital of the Trust Fund appears to have cone in gubstantlal part from

the Disturbance Payments and frosa payments made by the Councll under the
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unlque power which the Counail have by virtue of section 67(3){e) of the 1974
Act. Tha Trust is therefore unlike the other trusts establishied by loval authorities
which. are sefersed to dbove, The Trust has a more ssparate and Indopetident
gxislence than those other trusts and inmy opindon it s importent that this Is
clemonétrated potentlally beyond what might be raqulred by OSCR.

In ordei to somply with sectlon 66 of the 2005 Act, with the 2011 OSCR
Guidanes, and with the principles of law discussed above, Dhave already sald that
it 18 my opinion that any of the Trustees who are mernbers of the Counell will
have to consider declarlng a conflict of intevest and withdraw from degision-
making where a decision of the Trustees may have an effect on the Intereats of the
Counetl and for which these same Trustess will have & respongibility as members
nfthe Cotmeil,

Taking all of these considerations into acoount, it is my opiniot that with e total
nuntber of Trustess of fiftesn, antl & quorurs of sight, no more that four Trustses
should be members of the Council. This would allow & deciglon In which the
counelllor Trustees had declared an interest still to be made by a substantial body
of the Trugtees and bayond the mintrwim number yequired by ths quoram, It
would dentonstrate the functional Independstice of the Trust fron the Couneil,
hoth in relation to individual decision-making and also In the interests of the
community who should theteby be assured thal Il was the best interests of the
Titst n seving the purposes of the Trust which were Lringing abontthe decisions
which were bsing miads, o | c

Whilst the number of couneillor Trualees will be & matter of debate, and [ note
that ot the mesting of the Tyust veferred to above, seven connellior Trusiees were
praposed, [ ave reached the canelusion taking into account the Independence of
the Trust from the Council, the need for the Trust to he accountable for the
decisions whicl are made, and the destability for such decisions o be seen as

having been made free from the actnal or pereetved lnfluence of the Counell, that
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simply to have a bare minerity of covmnoiior Trastess would not by itself be
sufficlent to achleve these objectives,

A maximum of four councitior Trustees, when takes along with & quosum of
alght, would mean iliat in ho clicumstancas could the Trustess make a deosion
without the suppart of at Jeast one of the non-souncillor Trustees, sven in a
situation where the potentiel laterests of the Council were not at jgsue. Inmy
apinton, this would be an important factor in affirming and demonstrating the
{tidependence of the Trust from the Counell in ail circumstances and of the fact
that its declsions wete being made eatirely i the interests of the Trust and not
becauge of the partlcular intetests of those Trusteis who wete membets of the

Couneil,

Having sald that, I am couscious of a desire on the part of the Trustees that
beceuse there are seven wards within the Couneil area, there should be geven
councillor Trustees, If that were to be the situation, it s my opinion that the
principles snd appearanos of independence in the making of ail decislons by the
Truatees could be achioved in other ways, With seven pourcilior Trustees, one
solution would be io increase the total number of Trostees to fventy hine with &
quorum of fiftesn, This would obviously be eurabersome and undesirable and 1
can well understand why the ‘Trustess would not wish it, not lenst bosause of the

desire which they have alveady stated to reduce the exigting number of Trustess,

T that situation, there may be other ways of addressing the seme prineiples and
appearence of indepondence, If, fot example, the proposed quarum wete to be
increased to say nine of ten, snd the Administrative Regulations were to be
armended to requits thet po decision could be taken unloss At least & rinirmam
tuunber of nor-gounoiitor Trustess had voted in favour of the decision, then it
would be seen that in no situation could & decision be taken by the counelllor
Trustees aloge. Such an arrangement would require that the total sumber of

Tinsteos e Inoreased from fifieen to eighteon 8o that 1n o stuation where all of
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the eoungilior Truslees had declared an interest, there would still be suffioient

I non-gouncillor Trastess to form a quarnm, ’
i

’ . i

| 87, 'Thisis simply one way In which If appears to mo that a desire for seven couneiiloy |

Trustees could be accommodated without departing from what I regard ag
necessary both tn gutisfy OBCR and to address the wish for Independence and
accountability, The fact that OSCR will look at the individual governance

1 arrangements of a charitable trust and malte o decision based npon all of the :
- circumstances is demonstrated by what is aaid in the 2011 OSCR Guidance in the

'l . case study of Fifs Sports and Lelsurs Trust Limited, My suggested atrangerment

should therefore not be seen as prescriptive and tt may be that the Trustees oan

o devlgs othet arrm@cments which would produce the same result in terms of ‘ !
.J _ Independstos and appeararce of indapendence, Uitimately, what will be }!
"} apprepriate will be what is aooeptable to OSCR at least for the purpose of L
"'”i": preserving the statns of the Trust as 4 charitable trust, ;”

l.- 88.  Thave been provided with a copy of a paper propared in 1988 for the purpase of
notination of the two ex gfffeio trastess, This is clearly of historival interest '
ﬂil only, but to the extent that it indicated potential constitusncies of the locel -

% cammunity from whom non-counciller Trustees might come, the categories

' guggested appear to me to be reasonsble, Having sald that, the purpose of this

l Opinion is to congider the categories of Trustees who tight be subjectto ‘

- couflict of interest rather than who nes Trugtees might be, and I do not offer any

i definitive advics on how a ﬁew body of Trostoes might be constituted. y
y 3 89, Thave noted thet 1t {s genevatly considered o be a good thing that the Tiustess

’ who are couneillors have a mandate to act as Trustees by virue of thelr eleotion

l;’-'l[i as mentbers of the Council, Whilst this is a reasonable view, the problem is that -

¢ upon besoming Trustees, all of the Trustees owe thelr ficuclary obligations in

g acoordenice with the Tiust Deed to the Trust both In acoardance with seetion 65(1)

I ol the 2005 Act and at commen law. This is confirmed on page 24 of the 2011
|
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90.

o1,

92,

OSCR Guidance. Those who are simulianecusly members of the Counci] owe
separate fiducizty duties to thie Council as a statutory body having statutory
powets and duties, Itis the potential conflict between those duties whish is
ceitleal and the fact that those who becotne Trustess may be said to have received
an electora] mandate through being elected as coutreillors does not matter.

[n my opinion, an arrangement sueh 48 suggested above would serve the thice
aspects sct out i the Memarial, [t would demonstrale that the Trust was
avcountable as sl individual institutlon to the comnunity of Shetland and was
separate front the local authority serving the sarme area, Tt would demonstrate that
ihe Trustees who mada all decisions were independent of the actusl or percetved
interests of the Councrill and thereby demonsttate the independanoe of the Trust
itself, Tt should allow the dquestton with OSCR regarding the governance of the
Trust to b vesolvad in 2 way which secures the continued registration of the Trust
as & chatitable trust undar the 2005 Act,

Ag far 55 the procedure which would bonecessary to bring sbout the desired
changes in the constitution of the Trust, it appears tal an alteration to the
constitution to the Trust which would result in there belng fewer trustees who
wete membets of the Couneit and more Trustees who were not, would satisty the
“yeprganiantion conditions” set owt in section 42(2)(b) and (c) of tha 2005 Act, In
“his situation, the Trust may malke an application for approval of “a recrganisation
scheme” in terms of section 42(3)(=), and OSCR may approve such an application
i aneordanos with section 39(1), or OSCR (or indleedt the Trus‘ﬁees‘i.n thelr own
right) may apply to the Court of Sesgion who wiy Bpprove the application in

accordanos with section 40(2).

¢ should bg noted that the agents for the Trust provided to me a copy of an
interlotutor in  Petition by The Cowane's Hospital Trust which was pronounced
i fhe Outer House of the Courl of Session on 27th January 2011, Although that

tnterlocutor approves a Scheme for the administration of the trust {1t question, the

f
#

44



application to the Court was for the approval of a oy prda schems rather than en
application made under the 2005 Act. If ft wers thouglit to be desirable, such an
application could be made by the Trust gs agposed to an mpplication under the
2005 Act becauge the right to do so 1s preserved by section 42(4).

Covcluding observations

3.

o4,

I have reached the views expressed above having regand to how the body of
Ttusteas should be structured in the fitsirs following & consideration of the Trust
and its purpases and administration, the requirements of the 2005 Aot and the
2011 OBCR Guidance, and the relationshlp between thege and the {imctions,
powers aud duties of the Councll, Heving sald that, & situation where a majotity

" of'the Trustees should always be able to be quorate and 1o ba gble to meke a

decision even If alf of the Trustess who are alse members of the'Counetl declare a
contlict of bmerast, fs siodlar to the clroumatances in the case of Maidmeni and
Ryan v The Charity Commission for England and Wales [2009] URPTT 377

{GRC), a decislon of the First-Tier Tribunal (Charity) glven on 16th November
2009,

The prastisal clroumstances in that cass converned 4 Scheme for a charitable trust
refating to the management of an ares of land whish was used as » public park
(referred to a3 “the legacy land™) and wherd the local authority, Dartford Rorough
Couneil (*DBC™), were the trustee. Tn the Reasons for the Tribunal’s Decisian, 1t
was stated that:

%598 The Tribunal heerd that DBC had poposed 1o the Respondent {the

Charity Commission] thal it should appoint “up to thres” individuals onto

its “Dead, Trust aud Obiigations Comruittes” which maneges the legaoy
land, It was proposed that these persons should be nominated by the party
peliticnl leaders o the Council and by Groundwork Kent and Meadway
{sic], ag they would have relevant hortionlbural expepience, Tt had, perhaps
surprisingly, not been suggosted that they should be residents of
Dartford..,.

€529 The Tribuval has considered this issue vety carefully, On balagee
it seas no reason to disturh the prasent trustee arrangements provided that
the arrangements for managing future conflivts of interest ara robust, The

il

it
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Tribunal notes that the Committee of DBC which admlinlsters this chadty
will nead Tor the future to manage situations {n which a cenflict of interest
inevitebly arises. The Tribunal trkes the view that ali members of the
Cammittes who ate elecled membets of the locel authority (i not just
members of the ward in which the legecy land is situated) or who are
otherwise connected to DB, would have to declars thelr literest and not
vote on eny issus where sush a conflict arose, If(as is appatantly being
suggested) the Cominittes should be sonstituted so that its non-pontlicted
raerbets could not form a quorurm, then DBC would in future need fo
apptoach the Respondent fo suthorise all future transactions affectsd by
the confiist of intarest, This 18 ¢learly undesitable.”

Tie Tribunal then addressed specific sirsumstances which had arlsen and

continusd:

4541 Ofhet sitaetions in which & conflict of interest would Inevitably

arlse would ba cesleicns concarning the fiture use or development ofthe
oy land andfor edjoining laud; the payment ol legal costs by the
charity in relation to procesdings arlsing from DBC’s breach of trust; or
the granting of a lease or cagement over the legacy tand to DBC, [n the
slreumstanoes, the Tribunal s concerned to see governance arrangetments
put in plaos which will provide for the Commities of the Couneil which
administers the chavity to be able to make quorate decisions ir the pbsence
of those affected by & confliet of inferest,., It tnerefore seama to the
Trlbunal that the tmportant fsswe for the Respondent to provide far in
arnending the Seheme is the numbet of ndependent (ie non-contlicted)
persena whe are able o form a guogum of the Committes under its
standing otders, rather than merely the number of independent persons
who are appointed to that Committes, but unable 1o form aquotum. The
Tribung! concludes that this fssue should be addressed in providinga
machinety of governatce for the charity and these appeas therefore
succeed in relation to thisjssve....”

The Tylbunal then set out & procedure as to iow the Scheme in question shovld be

alterad

atd stated at pavagraph 6.1(1i):

“gq that the Commtittee of DBC which administers the charity is sequired
to be oonstituted 56 a8 to provide for a quatum of individuals who do not
suffer from & confliot of fnterest in relatlon to DBC and its dealings with
the charlty.”

I rogard the reasoning snd result in Maideis a3 confivming the approach and the

outentits which. I have described in the olroymslances relating to (he Trust, It

loolad
adhmini

at how thetrust in question wes actually administered and the need for that

stration to be, and be seen to be, Independent of the local authority in

48
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question. Jiwould, in rmy opinlon, provide uesful suppart for an alteration to the
constitusion of the Trust in the manner which | have suggested,

THE QPINION OF

& W

Roy L, Maxtin QC,
Terra Firma Chambers,
Parliament House,
Edinburgh,

25th Mareh 2011,
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Appendix D

Shetland - CT1209034
Charitable Trust Scottish Charlty Number SC027025
REPORT
To:  Shetland Charitable Trust 21 September 2011
From: General Manager Report: CT1109081

Future Governance Arrangements of Shetland Charitable Trust

1. Introduction

1.1 This report is presented to seek Trustee approval for the
" recommendations of the Governance Review Group with regard to
the changes to the new governance arrangements of the Trust.

2. Background

2.1 At their meeting In February 2009, Trustees agread to review the
governance arrangements of the Trust in the light of current
regulatory and legislative framework.

2.2 At their meeting on 12 May 2011, after considering the legal advice
from Senior Counsel, Trustees agreed that the governance of the
Trust should change with regard to the composition of the Trustee
Board, and in particular that the majority of the Trustees should be
drawn from outwith the Council (Min Ref CT/27/11).

2.3 A seminar was held on 17 August 2011, which discussed
recommendations from the Governance Review Group. Trusiees
had a constructive discussion at which a number of valuable points
were raised.

3. Present Position

3.1  The Governance Review Group now presents their
recommendations with regard to the new Trustee body. These are
sat out in table form in Appendix 1.

3.2 Trustess requested further information on the selection process, and
this is provided in Appendix 2.

3.3  Inresponse {o a request from Trustees, the public have been asked
to comment on the proposals, and the response will be summarised
and_tabled_at the meeting

3.4  Any change to the governance arrangements of the Trust will be by
way of an application to the Office of the Scottish Charity Regulator
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in terms of the Charities Reorganisation (Scotland) Regulations 2007
(“the Reorganisation Regulations”). As part of the procedure
involved in such an application, OSCR is obliged to publish notice, in
the format prescribed by the Reorganisation Regulations on Its
wehsite for a publication period of not less than 28 days and not
more than 42 days. In addition, since the gross income of the Trust
exceeds £250,000, the Trust will be obliged within the first 14 days
of the publication period to arrange for a notice in prescribed form to
be published once in a newspaper circulating in the locality. This will
give the public a further opportunity to comment on the Trust's
proposals.

Financial implications

4.1

There are no financial implications arising directly from this report.
However it is acknowledged that there will be a cost associated with
the transition process.

Recommendations

Trustees are recommended:-

5.1

to approve the recommendations of the Governance Review Group
as follows:-

a) the number of Trustees to be fifteen:

b) the composition should be seven councillor Trustees and 8
appointed Trustees, ali resident in Shetland;

) the appointed trustees should be salected, following

recommendation of a selection panel for final approval by the
Trustees;

d) the quorum should be six, with a minimum of three appointed
Trustees;

) the Chair and Vice Chair should be appointed trustees,
elected by the Trustees for one term, and may stand for a
second term;

f) the term of office of a trustee should normally be

. for Councillor Trustees, the term of office from one Council
election {o the next;

for appointed Trustees, from mid point to mid point of the
elected Trustees' term;

for the appointments in 2012, half should serve for 21/2
years, and half for 61/2 years, both of which will count as
one term. This will establish rotation and provide for some
continuity so that at no point could the entire body of
Trustees need to be replaced:;

9) no Trustee should hold office for more than two terms without
a break of at least two years;

) there should be an Annual General Meeting, published as
such and apen to the public;
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Reference:

)] there should be a requirement for Trustees to attend a
minimum of 50% of meetings.

Subject to approvatl of 5.1 above

a) to agree that the selection referred to in 5.1 ¢) above be
carried out by a selection panel consisting of an independent
chair with a proven track record in a relevant field, and two
trustees selected by the Trustees. At least one of the
Trustees should be a non-Councillor Trustee;

b) to authorise the General Manager to engage a specialist firm
to manage the selection process up to final interview stage, as
detailed in Appendix 2;

¢) to authorise the General Manager to approach a suitably
qualified professional from outwith Shetland with a proven
track record in a relevant figld, to chair the selection panel;

d) to agree that the new trustees should be in post by May 2012
and

) to instruct the Trust's legal advisers, Messrs Turcan Connell

(i) to prepare the necessary application for a
Reorganisation Scheme, in consultation with the
General Manager, and

(iiy thereafter to submit such application to OSCR.

AB/EMA/TA3S Report Number CT1109061-f
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Appendix E
CT1209034

The Trustess of Shetland Charitable Trust
c/o Mr Bill Manson

22-24 North Road

Lerwick

Shetland

ZE1 ONQ

Our ref: MI/INQ/08-1383

24 November 2011
Dear Charity Trustees

Shetland Charitable Trust — $C027025
Actions to be taken

On 24 Qctober, | toak over from Jane Ryder as Chief Executive of GSCR. The team
here has fully briefed me on the background to the dispute and the OSCR Board
have been made aware of recent developments, OSCR first became involved with
the charity more than three years ago following a number of complaints received
from members of the Shetland public. As regulater, our objectives here, as with any
intervention that we make, are to protect the charity, its reputation and its
beneficiaries from significant damage and to safeguard the charity’s assets. | hope
that we can now move quickly to a resolution that meets these objectives.

This letter is further to our holding letter of 10 October 2011 following receipt of the
draft minute of the charity trustees’ meeting of 21 September at which the decision
was taken to hold a referendum. As explained at that time, OSCR has been
considering the range of powers available to it in response to that decision.

The current position

You are in receipt of clear advice from OSCR as well as your own legal advisers and
Senior Counsel in relation to changes that require to be made to ensure that a
transparent and fit for purpose governance structure is in place for Shetland

~Charitable Trust(SCT)Despite-having received-advice-from-Senior-Counselin

March this year, we understand that fo date you have undertaken no substantive
action to implement its terms. In this light, the decision taken by the charity trustees



on 21 September to hold a referendum on the proposed constitutional changes has
caused significant concern for OSCR.

Misconduct

OSCR considers the actions of the charity trustees to date to amount to misconduct

for the purposes of the 2005 Act. The rationale for this conclusion is set out in the
attached annex.

OSCR has sought and received independent legal advice on this and also as to what
further actions we ought to take under section 31 and/or section 34 of the Charities
and Trustee Investment (Scotland) Act 2005 (the 2005 Act) to ensurs that the
required changes to SCT's governance structure are made as soon as possible.

In the spirit of our engagement with SCT to date, OSCR would, of course, prefer that
matters are resolved without the use of our statutory powers of suspension and
direction and without resort to litigation. However we are mindful of the protracted
discussions we have already had and the absence of adequate action on the part of
the charity trustees over the past three years. Given this, we will not hasitate to take
the necessary action including seeking the necessary orders from the courts if
matters cannot be resolved to our satisfaction within & reasonable timescale,

Action by Trustees

Taking all of the above into consideration, the charity trustees should now provide an
undertaking in the following terms within 14 days from the date of this letter:

1. That a copy of this letter has been sent by SCT to all SCT trustees and that

each charity trustee has acknowledged receipt of a copy of this letter to the
General Manager of SCT.

2. That the charity trustees will take no further action to implement the terms of
the motion passed at their meeting of 21 September 2011 and in particular
that the referendunt in the terms noted in the minutes of that meeting will not
be held and no SCT funds will be applied in furtherance of such a referendum.

3. That the charity trustees will provide to OSCR within 28 days from the date of
this letter a timetable for OSCR's approval that sets out the steps that will be
taken by them to implement the required changes to the charity's constitution.
OSCR’s approval of any timetable provided will be based on its assessment

of both substantive action proposed and the timeframe within which change
would occur.

4. Thatin the event that OSCR provides such_approval and_on.receipt_of this,

the charity trustees will ensure that all necessary action is taken to ensure that



the approved timetable is implemented as ouflined and in line with OSCR's
expectations.

In the event that such an undertaking is not received within 14 days, OSCR will
immediately proceed with any or all of the following actions:

. Issue a direction fo the charity under section 31(6) of the 2005 Act to
restrict the use of the charity’s funds in connection with holding a referendum
without OSCR’s consent.

. The presentation of a petition to the Court of Session pursuant to our
powers under section 34 of the 2005 Act without further reference to SCT or
the charity trustees.

OSCR expressly reserves all rights to seek an award of expenses against the charity
trustees should court proceedings be commenced.

Accordingly, we look forward to receiving your undertaking on these terms shortly
and in any event within 14 days,

Yours faithfully,

David Robb
Chief Executive




Annex — Misconduct for the purposes of the 2005 Act: Shetland Charitable
Trust - SC027025

Leglislative position

1.1 The Charities and Trustee Investment (Scotland) Act 2005 section 686(1)
states as follows:

"Charity trustees: general duties

(1) A charlty trustee must, in exercising functions in that capacity, act in the
interests of the charity and must, in particular ~

(a)
(b)
()

seek, in good faith, to ensure that the charity acts in a manner

which is consistent with its purposes,

act with the care and diligence that it is reasonable to expect of a

person who is managing the affairs of another person, and

in circumstances capable of giving rise to a conflict of interest

between the charity and any person responsible for the

appointment of the charity trustes -

(i} put the interests of the charity before those of the other person,
or -

(i) where any other duty prevents the charity trustee from doing
so, disclose the conflicting interest to the charity and refrain

from participating in any deliberation or decision of the other .

charity trustees with respect to the matter in question.”

1.2  Section 66 (4) of the 2005 Act states inter alia that any breach of the duty
specified in Section 66(1) noted above is to be treated as being misconduct in
the administration of the charity.

Background facts

1.3 The following have been taken into account when considering whether the
.conduct of the charity trustees constitutes misconduct:

» The charity trustees have heen in discussions with OSCR for three years
in relation to concerns arising from the current governance structure and
the systemic risk of conflict which arises as a result of the current
governance structure,

¢ As a result, SCT has sought and raceived clear and unequivocal legal
advice from SCT's solicitors, Turcan Connell, and from Roy Martin QC in
relation to the systemic conflict issue and the steps which ought to be

takenby the-trusteesto-address thatissus.




¢ SCT appointed a sub-commitiee {the Governance Review Group) in
February 2009 to examine and recommend changes to the present
governance structure. At this time, OSCR made its position clear on the
required changes to the constitutional structure of SCT.

o The charity trustees accepted, at thelr meeting of 12 May 2011, that
changss to the governance structure would have to be made and that
allowing the Governance Review Group to continue to prepare proposals
would be appropriate. :

« The recent vote in favour of a referendum is therefore contrary to sarlier
decisions by the charity trustees.

« In addition, it is proposed to provide an option in the referendum thaf the
status quo be retained for the charity's govemance structure when that is
in clear confravention of advice received. We also note that one of the
options put forward is that the charity should become "independent" and
are concemed that the implication of this is that SCT is not currently
independent from Shetland Islands Council. .

s On 16 November 2011, we were provided with the draft minute of the
charity trustees’ meeting of 10 November as part of our monitoring of
SCT. We note that some trustees expressed concern that SCT had yet to
action their decision to hold a referendum despite preliminary advice from
the trust's legal advisers (Turcan Connell’'s letter of 6 October) indicating
that as a matter of process, the motion to hold a referendum was not
authorised by the Administrative Regulations of SCT and that the content
of the motion proposes a course of action which SCT could not properly
follow. :

Basis of conclusion

1.4 By failing to address the potential for conflict between the duties of the charity
trustees as trustees and the dufies of those same individuals as councillors
{("the systemic conflict issue”) as identified by their legal advisors, Senior
Counsel and OSCR and taking the decision to hold a referendum, despite the
advice of their legal advisors, OSCR considers that the conduct of the charity
trustees constfitutes misconduct.

1.5  More specifically, and inter alia, we consider that the conduct of the charity
trustees amounts to a failure to act in accordance with the duties set out at
“section 68(1)}(b) of the 2005 Act. The charity trustees are aware of the
concerns expressed by OSCR and have applied the assets of SCT to obtain

legal advice. They have obtained clear and uheguivocal advice that they

. have not disputed. They have consulted about .a reformed governance
——--——--————x——s—t-r-uc-'.t-u-re—-a-nd—i-n_‘M.ay_2.0_1_1-_a.cce.p.te.d_th.at_c.haingesi are required to the

governance structure, Notwithstanding this, 11 of the current trustees passed
a motion on 21 September 2011 to hold a referendum on the issue. There has



therefore been no real progress in addressing the systemic conflict issue in
the period since Senior Counsel's advice was obtained in March 2011,




General Manager! Ann Black
Financial Controllar; Jeff Goddard

Mr David Robb

Chlef Executive

Office of the Scottish Charity Regulator
2nd Floor '

Quadrant House

9 Riverside Drive

DUNDEE DD1 4NY

Our Ref: WHM/em/TA38
Your Raf

Dear Mr Robb

Shetland Charitable Trust (Charity Numbear SC027025)

| refer to your letter to the Trustees care of myself of 24th November 2011,

Appendix F
CT1209034

22-24 North Road
L.arwick

Shetland

ZE1 ONQ

Telephone: 01696 744994

Fax: 01595 744999
mail@shetlandcharltabletrust.co.Lk
www,shatlandcharitabletrust.co.uk

If calling plasase ask for:
Blil Manson

Diract Dial: 01595 744094
Date: 07 December 2011

Following a meeting of the Trust held today, 7th December, | provide on behalf of the
Charlty Trustees an undertaking as follows, and using the numbering in your letter of 24th

- Novembar:-

1 A copy of your letter was sent by SCT to all SCT Trustess, and they have each
acknowledged receipt to the General Manager of SCT.

2 The Charity Trustees will take no further action to implement the ierms of the maotion
passed at their mesting on 24st September 2011 in relation to a referendum in the '

terms noted in the Minutss,

S' The Charity Trustees agfée‘to prcn)icle a timetable for OSCR's approval setting out
the steps that will be taken to implement the required changes to the charity's

constitution within 28 days of the date of your letter,

4 The Charity Trustees will ensurs that all necessary action Is taken to ensure that the

approved timetable is implemented,

Yours falthfully

a%w/mmm

Bill Mansoh
Chairman
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Shetland
Charitable Trust

Appendix G
CT1209034

Registered Charity No: 5C027025

MINUTE

Shetland Charitable Trust
Council Chamber, Town Hall, Lerwick
Thursday 156 December 2011 at 10.00am

Prgsent.

W H Manson L. Angus

L. F Baisley J Budge

A J Cluness AT J Cooper
AT Doull A G L Duncan
E L Fullerton F B Grains

R S Henderson  JH Henry
R C Nickerson  V Nicolson
F A Robertson G Robinson

JW G Wills

Apologies:

A J Hughson R Hunter

C H J Miller J G Simpson
C L Smith

In Attendangce (Officers):
A Black, General Manager - SCT

J Goddard, Financial Controller — 8CT
M Anderson, Principal Officer - SCT
L Geddes, Committee Officer - SIC

Also:
S Mackintosh, Turcan CGonnell

Chairman:

W H Manson, Chairman of the Trust, presided.

Clrcular:
The circular calling the meeting was held as read.

Declarations of Interest:
There were no declarations of interest,

The Chair advised that he had earlier circulated a message regarding a number of
Trustees who were unable to attend today's meeting, but had requested that they
be allowed to attend and vote remotely by telephone or video conferencing. As he

helieved-it-was-in-the—best-interests—of-the-Trust-to-allow—as-many-Trustees-as:

possible to participate in today's meeting, he had asked Legal Advisors to consider
this matter. The Legal Advisors had advised that this would require an
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amendment to the Administrative Regulations stating that presence at the meeting
for the dispatch of business may be either in person or by means of telephone or
videophone. Any amendment to the Administrative Regulations would require the
support of three-quarters of the Trustees present and voting at the meeting, and
would be a permanent change whereby this facility would be made available to all
Trustees at future mestings where technically possible.

Ms L F Baisley moved thal the Trust agree to this amendment to the
Administrative Regulations, and Mrs E L Fullerton seconded.

Mr G Robinson moved, as an amendment, that the Trust do not agree to such an
amendment, and Dr J W G Wills seconded.

Trustees speaking in support of the motion referred to the excellent conferencing
facilities used by many organisations that were available throughout Shetland, and
highlighted how weather conditions sometimes caused travel disruptions that
meant that Trustees in outlying areas were unable to get to meetings.

Trustees speaking in support of the amendment said that this matter had been
brought to the attention of Trustees at short notice, and they did not feel that the
implications of such a decision had been fully thought out. Concern was
expressed that Trustees could choose to stay at home instead of attending
meetings in person. It was felt that Trustees should make every effort to attend
meetings, particularly as conferencing faciliies were not always reliable, It was
requested that a report on the Implications of allowing participation at meetings in
this way should instead be presented to Trustees as soon as possible, in order
that all the implications could be considered.

Mr 8 Macintosh advised that if a new constitution for a charity were heing created
now, consideration would be given to inclusion of a regulation of this kind fo allow
this type of participation at meetings. If Trustees wished to allow those unable to
be present today to actually participate in the meeting, this would be the method of
achieving this participation.

Mr A G L Duncan requested a roll-call vote, and a show of hands indicated that the
majority of Trustees were in support of this.

After summing up, voting took place by roll call and the result was as follows:

Motion Amendment
{Mrs L F Baisley) {(Mr G Robinson)
Ms L F Baisley Mr J Budge

Mrs E L Fullerton Mr A J Cluness
Mr J H Henry Mr AT J Cooper
MrwW H Manson Mr AT Doull

Ms V Nicolson Mr A G L Duncan

Mr F A Robertson Mrs F B Graing
Mr R S Henderson
Mr R (. Nickerson
Mr G Robinson
D J W G Wills

Mr L. Ahgus

6 11
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Minutes:

Except as undemnoted, the minutes of the mesting held on 10 November and the
special meeting held on 7 December 2011 were confirmed on the motion of Mr W
H Manson, seconded by Mr AT J Cooper.

7 December 2011: Future Governance Arrangements_of Shetland Charitable Trust
- | etter from Office of the Scottish Charity Regulator (OSCR)

Mr R C Nickerson peinted out that he had advised Mr 8 Mackintosh that the Trust
had operated for many years with 28 Trustees,

78111 Future Governance Arrangements of Shetland Charitable Trust
The Trust considered a report by the General Manager.

The Chair pointed out that an amended proposal by Dr J W G Wills had
been circulated to Trustees, and that both his proposal and the proposal
contained in the report met the requirements of OSCR.

Mr 8 Mackintosh reminded Trustees of the requirements set out by
OSCR in their letter dated 24 November 2011, and went on to say that
OS8CR had emphasised the importance of getting the necessary mix of
skilled and experienced Trustees in order to manage the Trust and meet
the needs of the bensficiary population. OSCR had referred to the care.
and diligence necessary in order for the Trust to discharge its duties,
and the importance of having the right mix of skills and experience. This
formed a large part of OSCR’s considerations so would have to be
borne in mind. He went on to say that he felt that any decision to use an
elections process would be seen by OSCR as an improvement on the
current position, but there was a need for Trustees to consider if this
would result in the best trustee body for the purposes of managing the
Trust in future. He felt that a proper arms-length process for selection of
Trustees would be more likely to result in the best trustee body.

In response to questions from Trustees, Mr S Mackiniosh advised that
Trustees had always had the power to bring in additional Trustees, but
that there would be a limit on the absolute number of Trustees, Whilst
he appreciated that there had been 28 Trustees in the past, it could get
to a point where it would prove to be unmanageable. Modern practices
placed more emphasis on the contributions of individual trustees. The
appointment of an additional six trustees to the existing Trust would rely
on Councillor Trustees making appointments, and there would be a
question as to where their interests and duties lie. Whilst a suggested
arrangement of appainting an additional six Trustees would dea! with
guorum issues, other issues would arige from this arrangement and it
would be a way forward which OSCR would not be comfortable with.
He went on to confirm that Trustees currently had the power to assume
new Trustees and anyone else could be added to the number, The
- proposal put forward by the Review Group Intended to build into the
- constitution arequirement that there were a majority of Trustees who
were not Councillors. The proposed selection method to achieve this

was by an arms-length process that would avoid the issue of ‘cronyism’,
and ensure that applications were invited to match the particular skills
required. The proposed selection panel included an independent Chair
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and two Trustees, one of whom would be a non-Councillor Trustee.
This would move the selection process away from the existing body, as
there could otherwise be a problem with the perception of
independence. He confirmed that the current body of Trustees would be
responsible for making the transition to any new system, and this would
mean a majority of Councillor Trustess as things stand. However non-
Councillor Trustees would be involved in the process in the future, He
confirmed that if there was a direct election, Trustees would be elected
directly to the Trust and existing Trustees would have no further say in
the appointment. He also confirmed that there was no legal barrier to
having a majority of directly elected Trustees,

In respanse to a query, the General Manager explained that the external
firm would be involved up to and including the shortiisting stage.
Thereafter the independent selection panel would conduct interviews
and provide a recommended list of candidates to the Trustees for final
approval. It was proposed that an independent Chair would be recruited
from outwith Shetland to run the process, and that the remainder of the
Panel would consist of at least one independent Trustee. Howsver
Trustees may wish to amend this. In response to a comment that there
was an omission in the findings of the Review Group because they did
not indicate the criterla for suitably qualified and able Trustees, the
General Manager advised that a draft job description had been prepared
and had previously been presented to Trustees.

A Trustee questioned if the Trust had adequate powers to censure or
remove 'delinquent’ Trustees - whether elected or selected - and if it
would be necessary for a new constitution to include stronger powers,

Mr & Mackintosh said that he would require to check the Trust Deed, hut
he understood that the Trust did not have such powers. This should be
one of the changes that should be added, as Section 68 of the Charities
and Trustee Investment (Scotland) Act 2005 (the 2006 Act) placed a
duty on Trustees to take steps available to themn to remove those in
persistent breaches of duty.

A Trustee referred to the staternent on page six of the appendix that
election processes could produce ‘random’ results and sald that he did
not concur with this statement. It was questioned if increased powers of
removal would be an adequate safeguard in relation to the perceived
risk of ‘randomness’.

The General Manager explained that this was not intended to be a
criticism of election processes, but there was a risk with a full election
process that there could be a loss of continuity and experience. Mr S
Mackintosh added that powers of removal related to trustees not
meeting the required standard, whereas the ‘randomness’ issue related
to ensuring that there was the right mix of skills on a board.

It was questioned why Trustees with professional experience were
required, when the Trust already hired experts with expertise in various

fieldsTMrS~Mackintosh explained that skills and experience were not
intended to be a substitute for professional advice. However it was
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helpful ‘o have trustees with skills, experience and knowledge so that
they could question and debate with professional advisors,

In response to a query regarding comparative costings of election
processes and selection processes, the General Manager confirmed
that the costs of an election were estimated at between £10,000 and
£15,000. However there were no costings currently available regarding
a selection process. ‘ ‘

The question was asked if any consultation or dialogue had taken place
with Shetland Islands Councif regarding whether it would be willing to
appolnt Cauncillors to the new Trust, and the General Manager
confirmed that such discussions had not taken place.

In referring to the recommendations in the report, Mr W H Manson
explained that paragraph 5.1 related to the proposed components of a
new constitution, and that paragraph 5.2 dealt with how these would be
implemented. Mr W H Manson went on to move that recommendations
5.1.1(a)-(t) in the report be approved, and Mr F A Robertson seconded.

Dr J W G Wills moved, as an amendment, that the Trust agree

recommendations 5.2.1, 5.2.2, and 5.2.4 in the report, and that the Trust
resolve to:

1. Change the composition of the Trust so that there shall be:

a) eight Trustees directly elected by the registered voters of the
Scottish Parliamentary Constituency of the Shetland lslands;

b)  seven Trustees nominated by Shetland Islands Council;

¢) and up to five Trustees co-opted by the above fifteen Trustees
from time to time, to supply such additional skills, knowledge and
experience as the Trust may require.

2.  The terms of office of all Trustees shall not be more than five years
betwean elections, nominations or co-options, with the exception
mentioned in paragraph 4c below. ‘

3. A Trustee shall not serve more than two consecutive terms of
office but shall be eligible to serve again after a break of two years.

4. In order to ensure continuity of membership, the election of
Trustees shall be staggered so that elected Trustees are voted on
to the Trust as near as possible to the mid term of Shetland
Islands Council's nominees. Therefore, the terms of office shall
normally be as follows:

a) For Counciller Truétees, their term of office from one Council
slaction to the next;

b) For diréctly elected Trustees, from'mid-point td mid-point of the
Councillor Trustee's term;

Page 5 of 13



c)  For the first direct elections only, the elected Trustees shall serve

two and a half years only. Thereafter, directly elected Trustees
shall serve for five years.

5. The Chair of the Trust shall be one of the eight directly elected
Trustees, and shall have a casting vote.

6.  In notices of elections and on the ballot paper for the sight directly
elected Trustees, the Trust shall print a description of the qualities,
skills and experience considered desirable in a Trustee.

7. The quorum shall be six, including a minimum of three directly
elected Trustees.

8.  There shall be an annual general meeting, open to the public.

9. It shall be a requirement for Trustees to attend at least half of the
Trust meetings,

Mr G Robinson seconded.

Mrs E L Fullerton and Mr R C Nickerson gave notice of further
amendments.

Trustees speaking in support of the motion referred to the work that had
been undertaken by the Govemnance Review Group, who had
considered many options and sought advice on these options, as the
legal advice received was that the status guo was no longer an option.
It was pointed out that whilst smaller trusts usually had eight to ten
trustees, they tended to administer smaller sums of money. It had been
felt appropriate that for a trust with wider ranging powers that 15
trustees would be an approptiate number, The Trust had had the
benefit of advice from both Roy Martin QC and its solicitors, and it was
clear that OSCR would turn down an option with a majority of Councillor
Trustees. The reasoning behind having appointed Trustees was that it
would avoid a random result and ensure that the Trust had the
appropriate mix of skills and experience required. It was felt that the
proposals would be the best way of managing the funds for which the
Trust was responsible, whilst satisfying the terms of the 2006 Act. it
was clear, and had been confirmed by OSCR, that a level of expertise
was required to manage funds of this size and that the appointments
process would be transparent and arms length, The proposals would
also ensure a level of continuity, and it was pointed out by a Trustee that
elections could often he exclusive in terms of the small number of
people who stand, the range of backgrounds that they come from, or the
pecple actually voting. This could be illustrated by the low level of
response to the consultations that the Trust had already carried out, and
it was felt that selection would help ensure that the balance of skills
required was achieved.

Trustees speaking in support of the amendment embhasised the

impottance of maintaining tocal demacratic control and commented that
the Trust had always had local public accountability. It was felt that the
proposals in the repott suggested that the public could not be trusted to
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elect suitable people, so it could therefore also be challenged if
Councillor Trustees were acceptable as they were elected by the public.
It was pointed out that the amendment was a compromise between two
extreme views, and that the non-Councillor Trustees should be directly
elected with up to five additional Trustees being co-opted if required. [t
was proposed that the Chair of the Trust should always be a non-
Councillor Trustee, and should have a casting vote. The perception of
randomness or unsuitability of Trustees -could be addressed by
publishing a list of qualities considered desirable of a Trustee, and there
wotld be sanctions to deal with Trustees who continually did not meet
what was required of them. It was not necessary for the public to elect
people with professional abilities as the Trust could hire advisors. It was
felt that the proposals in the amendment would satisfy OSCR, and
demonstrate to the people of Shetland that their Trust was under their
democratic control. Otherwise, if the motion were approved, control of
the Trust would be out of the hands of people's representatives,

Both the motion and amendment agreed that there should be an annual
general meeting, open to the public, that Trustees should be expected to
attend 50% of meetings, that the terms of office should be staggered to
allow continuity and that the quorum should be six to Include a minimum
~ of three either directly elected or appointed Trustees. It was suggested
that this requirement should be for attending in person, but that there
should be allowance made in the new Administrative Regulations
regarding the use of telephone or video conferencing, so that people
who were unable to attend in person had a means of participating.

{(Mr A G L Duncan left the meeting during the following discussion)

Other Trustees commented that whilst they accepted advice that
changes had to be made to the status quo, they had difficulty with both
proposals.  Concern was expressed that any new composition of the
Trust could result in a shift in the policy of the carefully structured
support for the arts and leisure in Shetland, and could see the financial
packages for supporting care in the community dismantled, and this
would have a massive impact on the community. The significant advice
that the Trust received from Council officers to help it operate was
referred 1o, and it was guestioned if this would continue should changes
be made to the constitution. Comparisons were made with the
Financial Services Regulator and its dealings regarding the Royal Bank
of Scotland, where it had decided that nothing could be done regarding
the loss of taxpayers’ money, and it was suggested that it was a
disproportionate response for the Trust to be threatened with court
action due to the period of time its Trustees had taken to make a final
decision on its future. A Trusiee pointed out that the costs involved in
holding a referendum to ascertain the views of the Shetland pubiic
would not have been excessive, and wenf on to highlight how the
operation of the Trust, and the enormous berefits it had provided to the
community of Shetland since the 1970s, could be destroyed by any
"decision to amend the constitution today. Some Trustees commented
that they had difficulty accepting the conflict of interests issue that was

behind the changes to the composition of the Trust, pointing out that the
few complaints that had been made against Trustees had not been
upheld.
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In response to a query, the Chair confirmed that the Chief Executive of
O8CR had been invited to visit Shetland to meet with Trustees, and he
had agreed to come in January provided a suitable date could be found.

It was pointed out by a Trustee that there would be a requirement that
people selected for the Trust would then be approved by the Trust. It
was also pointed out that there were no guarantees of confinuity, as the
Trust would lose a humber of senior Counclllors who were retiring at the
end of this term. There was also no guarantee that existing Councillors
who may be re-elected would be appointed to the Trust,

Trustees expressed concern that both the motion and amendment
would prevent a Councillor Trustee from holding the post of Chair or
Chair and Vice Chair, and it was suggested that it should be left to any
new Trust to choose its Chalr.

The General Manager advised that OSCR had indicated a preference

for an independent Chair, but it would be up to Trustees to put this
proposal forward.

After hearing the concerns expressed, and that it was not a legal
requirement to appoint a nen-Councillor Trustee as Chair, the movers of
the motion and the amendment, with the consent of their seconders,
agreed to amend their motions and amendment, as below:

o DrJ WG Wills advised that he would remove paragraph five of his
amendment.

» Mr'W H Manson advised that paragraph 5.1.t(e) of his motion would
be amended to read “the Chair and Vice Chair should be elected by
the Trustees for one term, and may stand for a second term’.

Mr AT J Cooper and Mr G Robinson gave notice of further afnendment.
After summing up, Trustees confirmed their earlier decision to vote by

roll call for the remainder of the meeting, Voting accordingly took place
by roll call and the result was as follows:

Abstention

Motion Amendment

{(Mr W H Manson) (DrJ W G Wills)

Mr W H Mansan Mr G Robinson Mr A J Cluness
Mr R C Nickerson Dr JW G Wills

Ms V Nicolson Mr L Angus

Mr F A Robertson Mr AT Doull

Ms L F Baisley Mis F B Grains

Mr J Budge Mr R S Hendetson

Mr AT J Cooper

Mrs.E L Fullerton

Mt J H Henry -

9
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Speaking in support of her amendment. Mrs E L Fullerton pointed out
that it was an atternpt to reach a compromise between the motion and
the earlier amendment, so that there could be both elected and selected
representatives on the Trust, .

Mrs E L Fullerton accordingly moved, as an amendment, that the Trust
agree that:

Four Trustees are directly elected by the registered voters of the
Scottish Parliamentary Constituency of the Shetland Islands

Four Trustees are selected following recommendation of a selection
panet for final approval by the Trustees

Shetland Islands Council nominates seven trustees from their
membership

The selection panel consists of an independent chair and the two
non-Councillor Trustees, if they are willing to carry out this task

The terms of office of all Trustees shall not be more than five years
between elections, nominations or co-options, with the exception that
for the first direct elections only, the elected Trustees shall serve two
and a half years only. Thersafter direclly elected Trusiees shall
serve for five years

The term of office of a Trustee should normally be from one Council
election to the next for Councillor Trusiees and, for the other
Trustees, from mid-point to mid-paint of the Counciller Trustee's term
— for the first appointments, half should serve for 2% years and have
for 6% years, both of which will count as one term. This will establish
rotation and provide for some continuity so that at no point could the
entire body of Trustees need to be replaced

No Trustee should hold office for more than two terms without a
break of at least two years

A Trustee shall not serve more than two consecutive terms of off“ ice
but shall be ellglble to serve again aftera’ break of two years.

In notices of elections and on the ballot paper for the four directly
elected Trustees, the Trust shall print a description of the qualities,
skills and experience considered desirable in a Trustee

The quorum shall be six, with @ minimum of three directly elected
Trustees

There should be an Annual General Meeting, published as such and
open to the public

There should be a requirement for Trustees o attend a minimum of
50% of meetings
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* The selection of Trustees is carried out by a selection panel
consisting of an independent chair with a proven track record in a
relevant field, and the two non-Councillor Trustees

» The General Manager is authorised to engage a specialist firm to
manage the selection process up fo final interview stage

» The General Manager is authorised to approach a suitably qualified
professional from outwith Shetland with a proven track record in a
relevant field to chair the selection panel

+ New Trustees should be in place as soon as possible

« The Chairman is authorised fo agree such minor changes to the
timetable with OSCR on behalf of Trustees subject to reporting
therson to the Trustees at the earliest practicable opportunity

* The Trust delegates to the General manager and Legal Adviser the
compilation of a detailed draft amended to the Trust Deed,

appropriately phrased so as to give precise, legally binding effect to
the above proposals

DrJ W G Wills seconded.

The Chairman advised that the Trust would only have access to the
edited electoral roll of the Shetland Islands Constituency in the event of
elections taking place, and this meant that around 20% of the electorate
would not be included. Therefore the Trust weuld have to advertise for
those included on the edited electoral rolt only to come forward to
participate in an election.

After summing up, voting took place by roll call and the result was as
follows:

Motion Amendment Abstention
(Mr W H Manson) (Mrs E L Fullerton)
Mr W H Manson Mr G Robinson Mr L Angus
Mr R C Nickerson Dr J W G Wills Mr A J Cluness
Ms V Nicolson Mr J Budge
Mr F A Robertson Mr AT Doull
Ms L F Baisley Mrs E L Fullerton
Mr AT J Cooper Mre F B Grains
Mr J H Henry Mr R S Henderson
7 7 2

The Chairman used his casting vote in favour of the maotion.

Mr R C Nickerson pointed out that there was already a method in place
to represent the community through elected Trustees, and that the law

did-not-prevent-alinked-bodyfronr providing some or all ffustees. He
did not agree with OSCR's assessment that there was an inherent risk
of conflict of interests, and pointed out that there were policies in place
to deal with this although it had not happened on a regular basis, He
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went on to say that is had not been demonstrated that 28-30 trustees
was an unmanageable number. His proposal could address issues
guite quickly without the need for elections or procedural consultations,
and key agentcies in Shetland could be asked to put forward
nominations for additional Trustees. This would be a way of engaging
with the main service providers and charities in the islands.

Mr R C Nickerson accordingly moved, as an amendment, that Trustees
agree that:

The number of Trustees should be as per the existing composition of
22 Trustees ex officioc from Shetland Islands Council and the two
independent Trustees, plus a further six Trustees.

The appointed Trustees should be selected, following
recommendation of a selection panel for final approval by the
Trustees

The quorum should be six, with a minimumn of three appointed
Trustees

The Chair and Vice Chair should be appeinted frustees elected by
the Trustees for one term, and may stand for a second term

The term of office of a Trustee should normally be for Councillor
Trustees, the term of office from one Council election to the next and
for appointed Trustees, from mid-point to mid-point of the Councillor

. Trustees' term ~ for the first appointments have should serve for 2%

years and half for 6% years, both of which will count as one term.
This will establish rotation and provide for some continuity so that at
no point could the entire body of Trustees need to be replaced

No Trustee and no appointed Trustee should hold office for more
than two terms without a break of at least two years

There should be an Annual General Meeting, published as such and
open to the public

There should be a requirement for Trustees to attend a minimum of
50% of meetings

The General Manager should be authorised, in consultation with the
Trust's Legal Advisers, the Chair and Vice Chair of the Trust, to
submit to OSCR in advance of 22 December 2011 a timetable
reflecting the changes decided by the Trustees and, if necessary,
agree its terms with OSCR

The Trust's legal advisers be instructed to prepare the necessary
procedure in consuitation with the General Manager and advise
OSCR of the decision

The selection referred to above be carried out by a selection panel
consisting of an independent chair with a proven track record in a
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relevant field, and two trustees selected by the Trustees. At least
one of the Trustees should be a non-Councillor Trustee

» The General Manager be authorised to engage a specialist firm to
manage the selection process up to final interview stage

+ The General Manager be authorised to approach a suitably qualified
professional from outwith Shetfland with a proven track record in a
relevant field, to chair the selection panel

» New Trustees should be in post as soon as possible

» The Chairman should be authorised to agree such minor changes to
the timetable with OSCR on behalf of the Trustees subject to
reporting therson to the Trustees at the earliest practicable
opportunity

Dr J W G Wills seconded.

Mr 8 Mackinfosh advised that OSCR required the Trust to make
changes to its constitution, If all that was being proposed was for the
Trust to co-opt a further six Trustees, it would not be a change to the
constitution uniess it was planned fo build this into the constitution.

Mr R C Nickersen advised that he was willing to change his moftion, with
the consent of his seconder, so that it would constitute a change to the
Trust's constitution. :

After summing up, voting took place by roll call and the result was as
follows:

Motlon Amendment Abhstention

(MrWH Manson) | (Mr R C Nickerson)

Mr W H Manson Mr R C Nickerson Mr G Robinson
Ms V Nicolson DrJW G Wills Mr A J Cluness
Mr F A Robertson Mr L Angus '
Ms L F Baisley Mr AT Doull

Mr J Budge Mrs F B Grains

Mr AT J Cooper Mr R S Henderson

Mrs E L Fullerton

Mr J H Henry

8 8 2

Mr A T J Cooper said that he believed that the Trust had served the
community well, and that Trustees had always acted in the best
interests of the Trust. Whilst he accepted that Trustees had to make a
decision on the matter, he did have concerns that the motion would pass
control of the Trust from the people’s representatives. He felt that there
was a need to consider whether the Council actually needed seven
representatives—on—the—Trust,—citing—Lerwick—Port—Authority—as—a

successful body that ran with three Council representatives on its Board,
Whilst he was willing to trial the new constitution throughout the cycle of
the new Council that would be elected in 2012, he felt that there should
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he a review of the constitution before the end of the period of office of
that Council.

He accordingly moved, as an amendment, that the recommendations
5.1.1(a) to (i) in the report be approved, but with the inclusion of an
additional recommendation at 5.1.1(j) that there shall be a review of the
compasition of the Trustee body prior to the 2017 Council elections.

Mr G Robinson seconded.

(Dr J W G Wills and Mr G Robinson left the meeting during the following
discussion)

In response to concerns regarding whether it would be in order for the
existing Trust body to place a condition such as this on a new body
which should have a right to determine its own future, Mr & Mackintosh
advised that such a requirement for a review could be written into a
revised Trust Deed. If it were left as an item in the minutes of the
meeting, it would not be a requirement tc do so.

After some further discussion, and with the consent of his seconder, Mr
W H Manson agreed to incorparate this requirement for a review to be
written into a revised Trust Deed into his motion.

Mr W H Manson’s motion that the recommendations in the report be
approved, as amended at paragraph 5.1.1(e) and with the incluslon of
5.1.1(j) as above, was declared the finding of the mesting.

The meeting concluded at 12.25pm.

CHAIRMAN
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The Office of the Scottish Charity Regulator
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Quadrant House
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Dundee

DD1 4NY

Our Ref: SMITA38
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Dear Mr Robb

Appendix H
.CT1209034

2224 North Road
Lerwick :
Shetland

ZE1 ONQ

Telephone: 01566 744884

Fax: 01595 744899
mall@shetlandcharitablstrust.co.uk
www,shetlandcharitablstrust.co.uk

[ calling please ask for:
Dr Ann Black

Direct Dial: 01585 744990

Date: 20 December 2011

Shetland Charitable Trust (Charity Number 8C027025)

| refer to your letter of 24th Novembear 2011 and to my response of 8th Decamber giving the
initial undertaking required by you.

With reference io action 3 required in your letter, | can now advise you that at a mesting of
the Shetland Charitable Trust held on Thursday 15th December 2011, the Trust approved
recommendations 5.1 and 5.2 contained within the paper “Future Governance
Arrangements of Shetland Charitable Trust” of which you already have a copy with the
Agenda for that mesting.

This approval of the recommendations Is subject to two amendments:-

1 Paragraph 5.1.1(e) was not approved, the Trustees taking the view that the
appoiniment of Chair and Vice Chair should be one for the Trustees from time to time
with a view to selecting the best qualified person for these posts; and

2 Paragraph 5.1.1()) was amended by making this a requirement to attend a minimum
of 50% of meetings in person at the place where the mesting is being held. By way
of explanation, this amendment was mada in fhe light of a likely move to allow video
conferencing or telephone attendance at meetings In future.

The terms of those two decisions by the Trustees set cut the steps that will be taken to
implement the requsired changes to the charity's constitution,

As requested by you, the steps necessary t‘a‘i‘m‘p!@m'snt'th'a*se*chiarrges—are—set-o-u-t—in-the
attached timetable.
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Elerents of that timetable are necessarily provisional because of the requirements of law .
and regulations as to the timescale for consideration of reorganisation schemeas, and
declslon making, by O8CR, If you are able to give any indlcation of more precise
timescales then the Trust will be able to introduce firmer dates Into the timetable.

Yours sinceraly
Bill Manson
C'hairman

Enc.
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Timeline for Goveynance Changes

O8CR '

Event ", Projectad Detivery | Action by Date
date C ‘i Pelivered

. .| Ghangses approved by Trustees | 18 December 2041 | Trustess

Lodge timetable with OSCR 22 December 2011. | Chalr/General

. Manager
Timetable approved | 13 January 2012 O8CR/Chair/General
o : Manager -

Draft application for re- o Turcan Connsll

organisation scheme and draft | 13 January 2012

newspepsr notice :

Finalise and lodge application . Genaral Manager/

Inctuding newspaper tiotlcs with | 27 January 2012 Turcah Connell

1 Q8CR

Acknowladgement of 10 February 2012

Applicatlon ‘

Draft netica for OSCR website | Unknown 24 OSCR
' February 2012

Publish notice on OSCR 2 March 2012 O8CR

webslte ..

Publish notice in newspaper | 16 March 2012 GM

and on SCT's websie

End of Period of Notles (at least

Deed of Conveyancs

18 Novermber 2012

13 April 2012°
28 days at most 42 days);
End of perlod of oblection (14 - | 27 April 2012
days} . .
Invite new Counclifor frustees to | May 2012 General Manager
accept office under the existing : '
Trust Deed, with existing two
ex officlo Trustees:
Diecision (up to 8 months 27th October, 2012" | OSCR
thareafter) :
1 Copy of decision to 8CT 1 November 2012 | OSCR
Adopt revise d Trust Deed / Trustees




Selection Process to run concurrently with OBCR process

Provislenally sngage a suitable

spedialist firm to administer the

1 Inlifal phase of the selestion
process to start work ' '

immediately after CSCR
decision

* Draw up requirements

« Advertise for
expressions of interest

~» Evaluate responses
L]

2nd March — 3rd
May 2012

(General Manager

Appolntflrm
ln cansUltation with firm above:

o Complle parson.
speclfication and role
description, based on

" the Trust's Objects and
key objectlves

30th July 2012 -

General Manager /
Consultants

Appoint Selection commilttee

+ Approach suitable
candldate for chalr

» ‘Agree two trustees to sit
on the panel

30th August 2012
(dependant on .
timing of racelpt of
OBCR's approval of
Reorganisation
Schema)

1 General Managar /

Consultant

»  Advetlise for suitable
candidates, as widely as
pogsible in the local
media

= Shorllst applicants

Conduct interviews '

1 Novembar 2012
{dependent on

" timing of redeipt of

O8CR's approval of
Raorganlsation
Scheme)

Salection Comm[t’lee

Prasant list of candidates to
Trustess for approval

13th December 20142

Geheral Manager

Note - some of thesa actions oan run conecurtently

: Newspapsr notice must ba pubushed within tha first 14 days of the publleation perlod
"Ihis date assumes that CSCR will require the maximum perlod of 42 days.

" QSCR fo confirin [ely timetable. QSGR must make a daclsion within 8 months of the iatest dats for

: rece1pt of ohjections and must consider all not!ces of ohjections.
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The Trustees of Shetland Charitable Trust
c/o Mr Bill Manson

22-24 North Road

Lerwick

Shetland

ZE1ONQ

Qur ref, MI/INQ/08-1383
, 11 January 2012

Dear Charity Trustees
Shetland Charitable Trust —~ SC027025

Thank you for your letter of 20 December 2011 providing further detalls of the
proposed changes to the governance arrangements of the Trust,

We are satisfied that both the actions to be taken and the timeling involved meet the

undertakings set out In my letter of 24 November 2011, and look forward to engaging
with the Trust in suppert of this process.

We nate that the Trust intends to effect the governance changes via the charity
reorganisation route. We recognise that the Trust s not obliged to use this

( mechanism but wishes to do so to maximise transparency and minimise future
criticism, and we commend the Trust for this course ¢f action which, in the
circumstances, is entirely appropriate. In the Interests of transparency, ff there i is
anything we can assist with to help explain key aspects the feorganisation proceases
to your beneficiaries, please let us know.

In the timetable you have provided, we note that the time periods allotied for OSCR
to perform its role in the reorganisation process are basad on the maximum
timescales provided in the legislation. For planning purpcses this is a prudent
assumption. Our experience with this type of application, however, suggests there is
probably scope to shorten these in a number of respects. We would be happy to
discuss this or any other aspect of the application process, and we would encourage

you and/oryour legal advisers to make contact with the case officer who will be
dealing with_the Trust's application: :

(Kenny Mathers; email kenny,mathers@oser.org.uk). ‘ ﬁf ﬁ%
o
:msw:)nmm PEOPLE

"2l Floor, Quadrant Howse

T Relz 01982 220446
. Y9Hiversde Driva

fax 0862 2 5’20.3!?

Dundee DDA ANY



In line with your timetable, we now look forward to recelving the Trust's application
for charity reorganisation later this month which will then be considered in line with

the statutory process.

Yoiirs sincerely

David Robb
Chief Exscutive




Application for Approval of a

Charity Reorganisation Scheme

PLEASE USE BLACK PEN. Write only in the empty white boxes,

1. Charity Legal Name (as entered in the Scottish Charity Register)

Appendix J(i)
CT1209034

‘ Shetland Charitable Trust

MName known as

Scottish CharityﬁNumber 8C027025 |

If also registered outwith Scotland please insert the charity’s regletration

details belpw.

Registration Number

| - | Country of regiétration -

2, Applicant's Contact Details (as in the Scottish Charity Register)

Please recerd the detalls of the individual that is sseking reorganisation on behalf of the charity, This need
not be the charity's principal contact

Title

Foren

ame Surnameg

Suffix

Mr

Simon

Mackintosh

Prefarred Salutation

Address Line 1

Address Line 2

Address Ling 3

Address Line 4

Simon

Designation

Massrs Turcan Gonnsll

Princes Exchange

1 Eatl Grey Street

EH3 SEE

0131228 8118

Edinburgh
Address Line 5 Postcotle
Telephone | | Fax

0131 228 8111
E-Mail '

simon.mackintosh@turcanconnellcom




3. Authority of the Applicant

If this application is not belng made by a formally recognised charity trustee, please provide detalls
below P!aasa refer to secuon 3 of the Chanty Reorganlsation Guldance for further mformatlon

The applicant is the solicitor authorised to act on behalf of the Chanty in thts matter N

4, Principal Contact Detalls (if relevant)

Please indlcate if the individual named at (2) is to hacome the Principal Contact for the charity. If
80, please state when this change took effect in order for us to update the Scottish Charity
Register accordingly.

NQ e o 2




8. Nature of Proposed Reorganisation Scheme

Please provide detalls of the change(s) which you wish to make to the charity.

The Charity Q;'fshes to make chah“ges to its goverl'i;hlclﬁe arrangemen{a ﬂicluding (but notrestrzcted '
toy-

the residency of Trustees, number of Trustees; make up of the body of Trustees; maximum length
of service of Trustees before a break is raquired: selection of Appolnted Trustees; quorum !
provisions; provisions tegarding a Chair and Vice Chair; attendance by Trustess at Trustee
Meetings and the requirement fo hold an Annual Ganeral Meeting.

6. Rationale for Proposed Reorganisation cheme

Please explain why you wish to make this change(s) to the charity.

The Gharity's existing Constitution has not been amended since it was executed in September |
1997, prior to the enactment of the Charities and Trustee Investment (chtland) Act 2008, l

The Trustess wish to make the changes to the Chauity in order to deal with issues surrounding the |
management of conflicts of Interests In transactions between the Charity and Shetlands Islands :
Council, independence of action and generally to update the governarce provisions and bring
them more in line with current good practice to ensure that the Charlty is “fit for purpose”.

It Is a concern that some of the beneficlary group may have lost confidence in some of the actions
of the Trustees.

The Trustees have agreed to submit this application in accordance with a series of actions, and a
timetable, agreed with OSCR.




7. Reorganisation Condition(s)

Based on the proposed change(s), which of the rearganisation condition(s) does the charity fulfil?
F’teasa refer to saotlon 4 of the Char:ty Reorganisation Guldance for further Information

That a prowslon of the Chantys Cnnstltutlon (other than a provisaon settlng out the Charitys
purposes) is no longer desirable,

8. Qutcome of Proposed Reorganisation Scheme

How will the proposed change(s) result in the specified cutcome(s)? Please refer o section 5 of
the Charity Reorganisation Guidance for further information.

The changes proposed will mean that where a conflict of interest exists for Gouncillor Trustees, |
there will be a sufficient number of Trustees, referred to as Appointed Trustees, to manage such
conflicts and to continue the business of the Trust. '

The introduction of Appointed Trustees will help to ensure independence of the Charity from the
Council,

The infroduction of Appointed Trustees is intended to ensure that the body of Trustees can more

readily meet the skills requirements for the governance of the Charity by allowing appcintments to
be made to fill any identified skills gaps,

The additional governance arrangements are in line with modern thinking and practice and as such |
will lead to greater transparency. '

Flnally, and cutmulatively, the proposed changes are intended to result in an increase In confidence
in the Gharity and its operations amongst the beneficiary group, and to resolve concerns about
governance expressed by OSCR,




8. Annual Income

Please state the annual income of the chatity in the last financlal year. A copy of the most recent set of
accounts should also be provided.

£10,668,000

I the annual Income of the charity was over £250,000 a notice will need to be published in a newspaper.
Pleage sae section 6 of the Charity Reorganisation Guidance for further information, A draft copy of the
charity's advert should be provided with this Application Form,

10. Statement of agsets and liabilities

Please supply detalls of the asssts and liabillties currently hald by the charity, and detalls of the assets
which are expacted to remaln after satisfaction of any fiabllitles.

This ssctioh heed only be completed if the proposed recrganisation scheme Involves the transfer of the

property of the charlty to another charity or if you are unable to supply a copy of the charity’s most recent
statement of account. ‘ - L ‘

N/A




Data Protection Statement

QSCR is a Non-Ministetial Department of the Scottish Administration. Qur data processing activities

have been notified to the UK Information Commissioner, and appear on the Public Register with the
registration number 20409201,

Information on thié' form is processed for the following purposes:
o Toregulate charities in Scottand

e B & 8

To inform investigations into allegations of misconduct, mismanagement or misrepresentation
To develop a regime of proactive monitoring
To encourage and facilitate compliance and best practice within charities
To inform research into the charity sector in Scotland

The information on this form may be shared with Her Majesty's Revenus and Customs and other
regulatory bodies.

Cettification
t certify that the information given in the attached form is correct to the best of our knowladge,

Signed on behéif of-the charity

Print name Siton Asteas Mackintosh

Dasignation Soficitor and Agent acling for the Charity
| E | e

Date FZ 7 ' !@ i

Documentation Checklist

Have you completed all the sections of the Application Form?
Have you included a copy of the charity's current constitution?

Have you included a draft of the proposed new constitution?

Have you included a copy of the most recent statement of account?

if applicable, have you inciuded a copy of the draft advert?

Have you signed and dated the Form?

Pleasa return the completed form and documentation to:

Q3SCR

[N S R

SR

2nd Floot
Quadrant House
9 Riverside Drive
Dundee

OD1 4NY
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KJP 30/08/2012
WE, MALCOLM JOHN BELL, residing at Edgcott, 34 St Olaf Street, Lerwick ZE1 CBX,

MARK ROBERT BURGESS, rgsiding at Mayburn Cottage, Ladysmith Road, Scalloway ZE1
OXif), PETER JAMES CAI\/,[PEE.LL,"residingb at 8 Sandyloch Drive, Lerwick ZE1 OSR, GARY
KENNETH CLEAVER, residing at 1 Filsgarth, Baltasound, Unst, ZE2 9DY, ALASTAIR
THOMAS JAMES COOPER, residing at Linga, Mossbank ZE2 9RB, STEVEN WILLIAM
COUTTS, residing at Glenlea, Weisdale 7E2 91.Q, ALLISON GEORGE. LESLIE DUNCAN,
residing at 1 Hillock, Dunrossness ZE2 9]R, ROBERT SIMPSON HENDERSON, residing at
Maraberg, Cullivoe, Yell ZE2 9DD, ANDREA ISOBEL MANSON, residing at Greystoncs,
Brae, ZE2 9Q], WILLIAM ANDREW RATTER, residing at Gaets A Voe, Ollaberry, ZE2
9RX, FRANK ANDREW ROBERTSON, residing at Columbus, Selivoe, Bridge of Walls ZE2
9NR, GARY ROBINSON, residing at 17 Bumside, Lerwick ZE1 O0QH, DAVID
ALEXANDER SANDISON, residing at Bonhoga, 7 Castle Street, Scalloway, ZE1 OTP,
MALCOLM GEORGE SMITH, residing at Breasclete, Sandwick, ZE2 9HH, THEODORE
GEORGE CAMERON SMITH, residing at Stenaquoy, Wormadals, Whitenesss, ZE2 91],
MICHAEL WILLIAM STOUT, residing at Kirkabister, Bressay, ZE2 9ER, AMANDA JOAN
WESTLAKE, residing at Maya Datcha, 41 Burgh Road, Lerwick, ZE1 QLA, JONATHAN
WITNEY GARRIOCK WILLS, tesiding at Sul;ldside, Bressay, ZE2 9ER, ALLAN SINCLAIR
- WISHART, residing at Seafield Lodge, Lower Sound, Lerwick ZE1 ORN and VAILA
WISHART, Eden Cottage, Setter, Burra, ZE2 9LB, (the addresses of the foregoing parties all
being in Shetland), being respectively some of the members of the Shetland Islands Council,
incorporated under the Local Government etc (Scotland) Act 1994, for the electoral divisions of
variously Lerwick South, Lerwick North, Shetland South, Shetiand North, Shetland Central,

Shetland West and Notth Isles and VALERIE MARGARET LILLIAS NICOLSON, residing at

 Midgarth, Twageos Road, Lerwick, ZE1 OBB and ROBERT WALTER HUNIER, wesiding at

Millburn, Bridge End, Burra, ZE2 9LD both Shetland, being respectively Head Teacher of the
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Anderson High School, Lerwick and Lord Lieutenant of Shetland, and as such members of
Shetland Islands Council, such Head Teacher and such Lord Lieutenant, the present Trustees
accepting and acting under Deed of Trust by Shetland Islands Council dated Tenth and
registered in the Books of Council and Session on Twenty fourth, both days of September
Nineteen hundred and ninety seven (hereinafter referred to as the “1997 Deed of Trust” and the
Trust constituted by the 1997 Deed of Trust then being known as the Shetland Islands Council
Charitable Trust, now being lnown as the Shetland Charitable Trust (Scottish Registered Charity
SQ027025) being hercinafter referred to as “the Tiust”) HEREBY DECLARE. that in
implementation of a Scheme under Section 39 of the Charitles and Trustee Investment
(Scotland) Act 2005 as approved by the Office of the Scottish Charity Regulator on 3rd July
2012 the assets of the Trust comprising (i) all and any property heritable or moveable real or
persoral made over to us, as Trustees foresaid for the purposes of the Trust created by the 1997
Deed of Trust (if) any other property of any description which may be made over to the Trustees
as aftermentioned for the purposes of the Trust and (i) the investments and property
representing the property within (i) and (i) from time to time (all hereinafter referred to as “the
Trust Fund”) are held on and from the Effective Date as defined in the Schedule of Governance
Arrangements annexed and executed as relative hereto (hercinafter referred to as the “Schedule
of Governance Arrangements™) by the Trustees as defined in the Schedule of Governance
Arrangements in trust in accordance with the terms and provisions of this Deed of Trust, the
Schedule of Powers annexed and executed as relative heteto and the Schedule of Governance
Arrangements {(hereinafter referred to as the “2012 Deed of 'Trust”) for the purposes hereinafter
written namely-

Payment of Expenses

(FIRST) The Trustees shall pay all expenses which may be incurred by them or under their

authotity in connection with the trust hereby created as the same shall be istructed by an

ONTRUSTAGENERALVQSCR\Documents for meoling 1309124, (1) revised Desd of Trust for signing DOC
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account under their hands or by the discharged accounts hereof paid by their order without any

other voucher.

Objects of Trust

(SECOND) 'The Trustees shall hold the Trust Fund at their sole discretion to make grants or

loans with or without interest out of the income or capital of the Trust Fund for any purposes

which in the opinion of the Trustees are solely in the interests of the atea administered by the

local or other governmental authority for the time being of the Shetland Islands or of the

inhabitants of the said area (hereinafter referred to as “the community”) and provided that any

such grant or loan is for charitable purposes: Declaring that without prejudice to the generality of

the foregoing such grants or loans may be made towards all or any of the following purposes:

@

)

@

In carrying out developments on or in connection with the said area calculated to
promote the welfare of the cofnmunity;

In encouraging and assisting the holding of meetings of members. of the commumity for
purposes of recreation, instruction or education;

In improving, maintaining and encouraging the improvement and maintenance of means
of communication in the said area, and in particular by (i) building or improving or
maintaining ports, harbours, piers, roads, bridges or acrodromes; (i) hiring or chartering
or purchasing and operating any boat, ship, vessel, acroplane or any kind of land, sea or
air vehicle; (iii) laying or maintaining telephone and telegrabh wires or cables, whether on
land or under the sea; and (iv) installing and operating stations for wireless and television;
In prorﬁoting directly or indirectly the development of any industry or industries among
the community for its benefit in any manner in which the Trustees consider desitable;

Tn promoting directly or indirectly the development of agriculture among the community

for its benefit;

Tn encouraging the education of the community by such means as the THistees may

consider desirable; |

OATRUSTWGENERAINOSCR Documents for mesting 13091203, (#) revised Deed of Trust for signing. DOC



-4 -

(  Inimproving the medical service to the community by such means as the Trustees may
consider desirable;

(B  Inthe preservation and improvement of the said area in the manner which in the opinion
of the Trustees is most conducive to promoting the said area for the benefit of the ‘
community and of the Nation;

(D) In the founding, endowing and equipping of schools, colleges, instiutions, laboratories,
experimental stations, libraries, sports centres, welfare centres or technical education
centres for the community;

0 In encouraging the study and practice of any useful branch of human knowledge by the
provision. of buildings, equipment or otherwise as the Trustees may consider desirable;

() Inthe doing of all such other things as are incidental to any of the foregoing purposes:
Declaring further that no act of the Trustees shall be deemed to be ultra vires by reason
only that individuals or bodies who do not form part of the community may or wil
benefit indirectly by such act.

Surplus Income

(THIRD) Any income of the Trust Fund not expended in any year may at the discretion of the

Trustees be accumulated as the Trustees may determine but with power to resort thereto in

future years.

Supplementary Déed

(FOURTH) The Trustees may from time to tims by Deed or Deeds revocable or irrevocable
supplement or aker or amend the provisions of the 2012 Deed of Trust to the extent (and to
such extent only) as may in the opinion of the Trustees be requisite for the purpose of conferring
on the Trustees such further or other powers as may be necessary for the better administration

and more effectual execution of the charitable trust hereby created PROVIDED always that

-~ ———nothing—in-thisClause—shall-authorise—or—bedeermed o authorise any departure from or

modification of the objects declared in Clause (SECOND) hereof or the application of any part

ONTRUSTVGENERALVOSCR\Documents for meeting 130912, ({l) revised Deed of Trust for signing. DOC
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of the Trust Fund or the income thereof for any purpose which is not a purpose charitable in
law.

Trustees’ Powerts

The Trustees shall have the fullest powers of administration and management of the Trust Fund
as if they were absolute owners thereof and beneficially entitled therteto, and in patticular and
without prejudice to these general powers the Trustees shall have the powers specified in the
Schedule of Powers annexed and executed as relative hereto, such powers 1o be exercised or not
exercised as the Trustees may decide in their sole and absolute discretion at any time and from
time to time provided always that no power vested in the Trustees hereunder shall be exercised
in such manner that the Trust Fund or the income thereof or any part thereof shall be held, paid
or applied other than for purposes charitable in law.

Appottionments

All interest, dividends, rents and other periodical payments of income received by the Trustees -

after the date of these presents shall be regarded as wholly income of the Trust Fund and that
without reference to the periods in respect of which the same are earned or paid and that
notwithstanding the provisions of any Statutes dealing with apportionments and similarly on the
sale or realisation of any past of the Trust Fund by the Trustees or on the purchase or acquisition
by them of any other property heritable or moveable, real or personal, the whole of the proceeds
of sale or realisation shall be treated as caf»ital and all the interest, dividends, rents and others
received subsequent to such purchaée or acquisition shall be treated as income, there being no
apportionment of such proceeds or interest, dividends, rents and others as between capital and
icome.

Persons transacting with Trustees

‘Purchasers, tenants, debtors and others transacting with the Trustees shall be nowise concerned

with the application of the sums to be paid Ib}f them to the Trustees or with any of the condicions

and provisions containied in these presents nor shall they be entitled to notice or to enquire

OATRUST\GENERALAVOSCR\Documents for meeting 130912\, (i) revised Deed of Trust by sigoing, DOC
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whether these sums be applied or not towards the uses and purposes of the trust but they shall
be sufficiently exonered and discharged by the conveyances, discharges or other writings to be
granted by the Trustees or by any factor, attormey, solicitor, accountant, stockbroker or agent
duly authorised by them.,

Finality of discretionary powers

Whenever it shall be necessary in connection with the affairs of the trust hereby created for the
Trustees to exercise any discretionaty power whatever decision or resolution they may act upon
shall be final and binding on all parties interested either directly or indirectly and the actings of
the Trustees shall not be liable to be called in question upon any ground whatever except fraud,
Teustees’ Immunity

The Trustees shail not be in any way liable for any loss suffered as a result of the exercise of any
of the powers- given to them by these presents or for any fall in value of or for the validity and
sufficiency of investments, securities and othess held by them or on their account whether made
or retained by the Trustees or for omissions or for neglect in their management or for one
another or for factors, attorneys, solicitors, accountamts, stockbrokers, agents or others
appointed or employed by them except that they were habit and repute responsible at the time of
their appointment or employmen: but each for his or her own actual personal intromissions
only.

Irrevocability

And we declare these presents to be irrevocable: IN WITNESS WHERE OF

ONTRUSTVGENERALNOSCR\Documents for meating 1309124, (3i) revised Deed of Trust for signing, DOC



This is the SCHEDULE OF POWERS
referred to inthe 2012 DEED of TRUST
dated
"T'o hold original assets or to sell
1. To hold any assets heritable or moveable, real or personal, which are transferred by the

2012 Deed of Trust or which may subsequently be made over to the Trustees or to sell
the same and reinvest the proceeds.

To invest

2, To invest the Trust Fund in the purchase or on the security of such hetitable or real
property including rights under Leases, cotporeal or incorporeal moveables, investments,
stocks, shares (including ordinary stocks and shares and including partly-paid shares),
deposits and securities, real or personal (including bonds or securities payable to bearet)
whether within the United Kingdom or abroad as the Trustees shall in their sole
discretion think fit, it being our intention that the Trustees shall not be restricted to the
class of investments authorised by law to Trustees but shall have as full and ample
powers of investment as if they themselves were absohute owners of the Trust Fund and
beneficially entitled thereto.

To enter into Conservation Agteements

3. To enter into Conservation Agreements for the better preservation of the Trust Fund or
anty part thereof.

To create Advisory Councils ot Committees

4, To create, should the Trustees so desire, an Advisory Council or Councils or Comuittee

or Comzmttees to act along with them and/ or advise them on any or all of the ob ects of

the Trust prowded always that the creauon, comsntutlon, membership and continuance

OATRUST\GENERAL\OSCR \Becuments for meeting 1309 12\]. (1) revised Deed of Trust for signing. DOC
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of any such Advisory Council or Committee or the individual membetship thereof shall
be entirely at the discretion of the Trustees.

To use nominees

5, To have registered in the names of a nominee all or any part of parts of the Trust Fund
and to pay reasonable fees to such nomirnee,

To distinguish between capital and income

6. To decide what money represents capital and what represents income of the Trust Fund
and the proportion in which the expenses of the Trust are to be chérged against capital
and income respectively, notwithstanding any rule of law ot practice to the contrary, and
all similar questions which may arise in relation to the trust,

To repair and improve

7. To expend both capital and income of the Trust Fund as shall appear to the Trustees
necessary or desirable to be expended from time to time in insuring, putting and keeping
in good repair and replacing any heritable or real property (including without prejudice to
the generality buildings, fences, drains, ditches, roads, plantations and others) corporal
moveables and other effects forming part of the Trust Tund and in erecting any
additional buildings or making any additional fences, drains, ditches, roads or plantations
or cxecuting any other works of any kind on such hetitable or real property which they
may consider necessary ot desirable and in keeping up the offices, gardens and other-
grounds of and the game and fishings on any such heritable or real property.

To cut woods and to plant -

8. To thin or cut down woods or plantations forming part of the Ttust Fund and to sell or

dispose thereof as the Trustees shall judge necessary or desirable and to plant timber.

To pay taxes, etc

9: Toexpend both capital and income of the Trust Fund =

OATRUST\GENERALYOSCR\Dacuments for mesting 130912\ {1i) rovised Doed of Trust for signing. DOC
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(@)  for payment of all duties, rates, taxes, parochial burdens and other charges
affecting or payable out of any property forming part of the Trust Fund, and
(b)  for any purposes which the Trustees shall judge to be necessary or desirable for
the administration, managemerit, Cl‘Jltiva.tion, letting, working, maintenance or
improving of the Trﬁst Fund or of any part thereof.
To deal with minerals
10.  'To deal with minerals and mineral substances forming part of the Trust Fund either by
themselves or in associztion with another or others and that in such way or ways as the
Trustees may think fit provided always that this power is exercised in furtherance only of
the terms and purposes of this Trust and that no pat of the income or capital of the
Trust Fund shall be applied otherwise than for purposes charitable in law.
To grant allowances to tenants
11.  'To grant to tenamts such allowances as the Trustees shall think fit in respect of
expenditure pade or undertaken by such tenants for improvements or repairs on their
houses, farms, farm buildings or other possessions or on any other account which the
Trustees may think proper.
To catty on businesses
12.  To begin or carry on or join or concur in the béginning or cartying on of any business or
businesses where such bﬁsiness or bushlesse.s'Would be in furtherance of the terms and
purposes of this Trust provided always that no part of the capital or income of the Trust
Fund shall be applied in the exercise of this power otherwise than for purposes charitable
in law.
‘Lo ptomote companies

13, 'To promote or concur in the incorporation, flotation or reconstruction or amalgamation

oF any company where such comipany would be in furtherance of the TETHS A0d PUrposes

OXTRUSTAGENERALYOSCR\Documenls For mesting 130912\, (i) revised Doed of Trust for signing, NOC
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of this Trust provided always that no part of the capital or income of the Trust Fund
shall bé applied in exercise of this power otherwise than for purposes charitable in law,

To grant proxies

4. To grant proxies in favour of one or more of the Trustees or any other person or
persons to attend, act and vote for the Trustees lat all meetings of any company,
corporation, trust ot undertaking or in any bankruptcy proceedings in which the Trustees
may be interested as shareholders, stockholders, debenture holders, creditors or
otherwise or at any class meeting of shareholders, stockholders, debenture holders or
creditors of such company, corporation, trust, undertaking or bankruptcy,

To settle claims

15, To settle all disputed claims competent to or against the Trust Fund.

To botrow money

6. To botrow money either on the secutity of the Trust Fund or without security and pay ot
apply the monies so raised in any manner in which money forming part of the capital of
the Trust Fund may be paid or applied.

T'o appoint agents, etc

17. | To appoint one or more of the Trustees or any other person or persons to be factors,
solicitors, accountants, stockbrokers or agents for executing and carrying into effect the
powers and putposes of the Trust or any of them with or without cautioners for their
intromissions and to allow w0 such factors, attorneys, solcitors, accouttants,
stockbrokers or agetits for their trouble their usual professional charges or if they are not
members of a profession such fees as are proper and reasonable as also to employ such
specialist and clerical assistance as may be required for the proper and efficient

administration and management of the Trust Fund.

ONTRUSTVGENERALOSCR\Docuinents for meeting 130912\, (i} revised Deed of ‘Trust for signing, DOC
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To pay expenses

18.  To reimburse the Trustees out of the Trust Fund for all expenses reasonably incurred by
them in connection with the administration of the Trust without in any way prejudicing
their rights, privileges and immunities as gratuitous ttustees including the right to resign.

To Delegate

19.  To delegate in any way and to any extent to amy person of persons, commitee Of
committees, company or authority whatsoever the exercise of any of the powers
conferred on the Trustees herein or by law.

To exercise powets conferted on Trustees by Statute

20.  In so far as more ample powers are not given by these presents the Trustees shall have
the powers conferred on trustees by the Trusts (Scotland) Acts 1921 and 1961 and by
any Acts amending the same relating 1o trustees in Scotland (which powers shall not be
held to be at variance with the terms and purposes of this Trust).

21, To renounce irrevocably in whole or in part at any time and from time to time any power

given to the Trustees by this Schedule.

ONTRUST\GENERALWOSCR Documents for meeting 130912\, (i) revised Deed of Trust for sighing, DOC
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This is the SCHEDULE OF

GOVERNANCE ARRANGEMENTS
referred to in the 2012 DEED of TRUST
dated

1 Definitions:-
In this Schedule of Governance Arrangements:-

“Appointed Trustee” means a trustee appointed or re-appointed by the Trustees under

Paragraph 4 and shall include the First Appointed Trustees unless the context requires
otherwise;

“Appropriate Officer” means the Chief Executive of Shetland Islands Council, or other
officer designated by Shetland Islands Council for the purposes of this Schedule;

“Councillor” means an elected member of Shetland Islands Council;

“Councillor Trustee” means a Councillor appointed or re-appointed under Paragraph 5
and shall include the First Councillor Trustees unless the context requires otherwise;

“Existing Trustees” means the granters of the 2012 Deed of Trust and their successors;
“Effective Date” means such date as shall be determined by the Existing Trustees and

shall be not later than 31st March 2013 and in the event of no determination by the
Existing Trustees, 31st March 2013;

“First Appointed Trustee” and “First Councillor Trustee” means a trustee appointed as
such under Patagraph 9;

“Local Government Election” means an ordinary election of councillors to Shetland
Isiands Council;

“Schedule” means this Schedule of Governiance Arrangements;
“Selection Panel” means such persons appointed by the Trustees under Paragraph 7;
“Shetland Islands Council” means Shetland Islands Council constituted in terms of the

Local Government etc (Scotland) Act 1994 and its statutory successors from time to time

as such local or other governmental authority representative of the Shetland Islands or
the inhabitants of the area;

“Term” means for Appointed Trustees the term of office from the date of appointment
until retiral as specified in Paragraph 4(c) and for Councillor Trustees the term of office

- f1 m1rthe-dateﬂf-app'omtme'nt'untifrctirad—sts—sp'ecified"'in‘l"amgluph 5(b);
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“Trustees” includes Appointed Trustees, First Appointed Trustees, Councillor Trustees
and First Councillor Trustees and references to Trustees shall include the Existing
Trustees and the Remaining ex officie Trustees as defined in sub-paragraph 9(c)(i) unless
the context requires otherwise;

2 Trustees

Trustees shall be principally resident in the Shetland Islands and in the event that any
Trustee ceases to be so resident such Trustee shall be deemed to have demitted office as
a Trustee on the date he ceases to be so resident.

3  Number and Body of Trustees

Subject to the provisions of Paragraph 9 relating to the transition to the new governance
arrangements:-

(@) The Trustees shall normally be fifteen in number and any vacancy shall be
promptly filled.

(b)  'The body of Trustees shall be made up of seven Councillor Trustees and eight
Appointed Trustees.

(0  Notwithstanding any vacancy in the number of Trustees at all times there shall be
deemed to be a full complement of Trustees.

(d) . No Trustee may serve for more than two consecutive Terms and once a Trustee
has demitted office there must then be a break of at least two years before any
subsequent Term. Any Trustee re-appointed following a break of two years will
be deemed not to have served any prior term for the putposes of this Schedule.

4 Appointed Trustees

(@  The Trustees shall, on the recommendation of the Selection Panel, appoint
Appointed Trustees.

()  Subject to sub-paragraph (c) below, Appointed Trustees shall serve a Terin and
.shall be eligiblé for re-appointment for one further Term thereafter.

© @ One half of the First Appointed Trustees appointed under Paragraph
9(2){D) shall retire on 30th November, 2014 and the remaining one half
shall retire on 31st May 2019,

(@  Appointed Trustees appointed on the retiral of the First Appointed
Trustees due to retire on 30th November 2014 shall retire on 31st May
2019.

(i)  Appointed Trustees appointed as and from 31ist May, 2019 shall retire on
the 31st May occurring every fourth year after 31st May, 2019,

() In the event () that all vacancies have not been filled, or (ii} of any vacancy
occurting by the death, resignation or otherwise of any Appointed Trustee before

ONTRUST\GENERALOSC RiDociments fot tneeting 130912\, (ii) revised Deed of Trust for signing, DOC
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the completion of his Term, on the recommendation of the Selection Panel, the
Trustees may appoint any person to fill the vacancy and such Appointed Trustee
shall retire when the Tetm of the vacancy being filled would in ordinary course
have expited and shall be deemed to have served one Term on such retiral,

() No Councillor may be an Appointed Trustee and in the event that any Appointed
Trustee, during his Term is elected as a Councillor, he will demit office as an
Appointed Trustee,

5 Councillor Trustees

(  Shetland Islands Council may by notice in writing, signed on its behalf by an

Appropriate Officer and given to the Trust appoint a Councillor Trustee or
Councillor Trustees. '

(b)  Councillor Trustees shall retire one calendar month after the date of the Local
Government Election next following the date on which they took up office as a
Councillor Trustee.

() Inthe event that a Councillor Trustee, other than a Councillor Trustee retiring as
a Councillor on the day on which the poll is held at the Local Governmens
Election next following the day on which he was clected, ceases to be a
Councillor whether by death, resignation as a Councillor or otherwise he shall be

deemed to have demitted office as ¢ Trustee on such date as he demits office as
Courncillor,

(d  In the event () that all vacancies have not been filled following either the
Effective Date or a Local Government Election, of (ii) of any vacancy occurring
in the number of Councillor Trustees whether by death, resignation as a Trustee,
demitting office in terms of sub-paragraph (c) above or otherwise of such
Councillor Ttustee before the completion of his Term, Shetland Islands Council
may appoint a Councillor to fill such vacancy and such Councillor Trustee shall
retire one calendar month after the date of the Local Government Election next
following the date on which he took up office as a Councillor Trustee and shall
be deemed to have served one Term on such retiral,

6 Quorum, Chair and Ttustees’ Meetings

(@  No business shall be transacted at a meeting of the Trustees unless a quorum is
present and any and all such business shall be decided by & majority of the
Trustees present and voting thereon. In the event of an equality of votes, the
Chair of the Trust, or in his absence the Vice-Chair, or in the absence of both,
the person presiding at the meeting shall have the second or casting vote.

(b)  The quorum for a mesting of the Trustees shall be six of whom at least three
must be Appointed Trustees,

() There shall be a Chair and Vice Chair of the Trust. The Chair and Vice Chair

shall-be-elected-bythe-Frustees-for-the-remainder-of theircurrent Ferrerand sl
be eligible for re-election for a further Term thereafter.
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(d)  Truswees shall be required to attend in person at least one-half of Trustee
mectings in each financial year of the 'Trust and if they do not such failure to
attend may be treated as grounds on which the remaining Trustees may remove
such Trustee by a resolution passed by a 75% majority of those attending and
voting thereon.

7 Selection Panel

(@)  'The Trustees shall establish a Selection Panel to guide the Trustees in relation to
the selection of appropriate individuals for appointment as Appointed Trustees.

G @ The Selection Panel established in relation 1o the selection of individuals
for appointment as the First Appointed Trustees shall comprise an
independent Chair appotated by the Trustees but who shall not be a
Trustee of the Trust and two existing Trustees at least one of whom must -
not be a Councillor.

()  Thereafter, the Selection Panel so established shall comprse an
independent Chair appointed by the Trustees but who shall not be a
Trustee of the Trust and two Trustees at least one of whom must be an
Appointed Trustee.

8 Annual General Meetings

(@  An Annual Genenl Meeting shall be held in public orce in every financial year at
such time (within 2 period of not more than 15 months after the holding of the
last Annual General Meeting) and place as may be determined by the Trustees.

()  'The Chair, or in his absence for any reason the Vice-Chair, or in the absence of
both for any reason a Trustee present and chosen by the other Trustees present
shall preside as Chair of the Annual General Meeting.

(@) At least 21 clear days’ notice must be given of the Annual General Meeting, such
notice being published on the Trust’s website and in a local newspaper specifying
the time and place of the meeting,

(d)  The purpose of the Annual General Meeting will be to present the Annual Report
of the 'Trustees and such other business as the Trustees may decide.

9 Transition etc
()  Inadvance of the Effective Date:-

& The Existing Trustees shall appoint the First Appointed Trustees; and

(i) Shetland Tstands Council shall appoint the First Councillor Trustees,

{6y Subjectto sub-patagraphs (¢ and (d) below, avacthe Fffectivé Date

1) All Existing Trustees shall demit office;
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()  The First Appointed Trustees shall take up office;
()  The Pirst Councillor Trustees shall take up office; and
(iv)  Allex offvio appointments shall cease to operate.

(¢)  If as at the Effective Date, the number of First Appointed Trustees appointed

under sub-paragraph (a)(i) above is less than eight then, as and from the Effective
Datesr-

{i) the ex gffieio appointments of the Head Teacher of the Anderson High
School, Lerwick and the Lord Lieutenant of Shetland (“the Remaining ex
offisio Trustees™) shall continue and shall be treated as Trustees of the

Trust for all putposes other than for calculating the total number of First
Appointed Trustees;

(@  the power to appoint First Appointed Trustees conferred on the Existing
Trustees in terms of sub-paragraph (3)() above shall rest with the
Remaining ex offiwe Trustees and First Appointed Trustees, if any,
appointed by the Existing Trustees under sub-paragraph (a)(i) above;

(i)  on the date the eighth First Appointed Trustee takes up office, the
Remaining e oficis Trustees shall demit office and the ex offiuro

appointments of the Remaining ex offiuio Trustees shall cease to operate;
and

() until such time as the Remaining ex gfficio Trustees dernit office they shall,
other than for calculating the number of First Appointed Trustees, be
treated as Appointed Trustees for all purposes and further, until such
time as the Remaining ex gffudo Trustees demit office, the number of
Trustees referred to in paragraph 3 of this Schedule may be temporarily

increased to sixteen to allow the operation of the provisions of this
Schedule.

(d)  IF as at the Effective Date, the number of First Councillor Trustees appointed
under sub-paragraph ()(i) above is less than seven then, as and from the
Effective Date,such First Councillor Trustees appointed in terms of sub-

paragraph (a)(ii) above shall take up office.

(€)  Subject to the terms of this Schedule, Existing Trustees are eligible for
appointment as Trustees and such Trustees will be deemed not 1o have served any
prior Term for the purposes of this Schedule.
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Dr Ann Black . - Your raf:

Shatland Charitable Trust Our ref: RS/CAN/12-0281
22-24 North Road

Lerwick

Shetland

ZE1 ONQ

03 July 2012

Dear Dr Black

Notice of approval of charity reorganisation scheme for Shetland
Charltable Trust (8C027025)

[ refer to the application submitted by Shetland Charitable Trust (the Trust)
for approval of a charity reorganisation schemse,

The Office of the Scottish Charity Regulator (OSCR) approves the proposed
scheme under sectlon 39(1) of the Charities and Trustes Investment
(Scotland) Act 2005 (the 2005 Act).

1. The proposed scheme

You propose to amend the Trus?’s constitution and introduce a Schedule of
(sovernance Arrangements {the Schedula).

The 8chedule proposes a new body of 18 trusteas, each of whom must be
principally resident In the Shetland Islands. The trustae body will be made up
of 8 Appointed Trustees, recommended by a selection panal and appointed
by the trustees, and 7 Councillor Trustees who are elected members of, and
appointed by, Shetland lsiands Couneil. The workings of the selection pana!
will be dealt with In new Administrative Regulations. )

The Scheduls makes further provisions relating to the administration of the
Trust and sets out a process to deal with the transition from the existing bady
of trusteas to the new body of trustees,

2. Objections received

OSCR received 68 oblections to the proposed reorganisation scheme. The
following were common concerns.
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Sealsction or Election of Trustees

Onjectors exprossed concern about the proposal to “select’ 8 Independent
trusteas, Currently, all charity trustees are appolnted by virtue of anothar

office held by them; 22 out of the 24 charlty trustees are elected local
cotnciliors, '

Objectors expressed the view that the trust belongs to the people of Shetland
and It Is thelr right {o elact or salact the charlty trustees, A comman factor in
the objections was the strongly expressed viaw that the Trust should he
democratically accountable. Objectors suggested that; '

+ the current system of ex officio trustees should be retalned: or
+ independent trustees should be elacted by the psople of Shetland
rather than recommencded by a selection panal; or

« there should be some other combination of ex-officio and Independent
trustees.

The most commen suggestion was that the mejority of trustees should be
directly electad.

Selection Pansl

The reorganisation scheme proposes that a selsction panel be established in

relation to the selection of appropriate individuals for appointment as -
Appeinted Trustees.

Objectors expressed concern about the role of the selection panel, asserting

that trustees should be directly elected by, and be democratically accountable
to, the people of Shetland. '

Objectors considered there was a lack of detail in the proposed scheme about

the make-up of the selection panel; some expressed this as a lack of
transparsnay.

Objactors expressed concern that former counclilors {ex offfclo Trustees) who
had not baen re-elected might be appointed to the selection panel, or might
be recommended by the panel as trustees. Those objectors suggested that

this wauld allow existing and former trustees o continue to administer the
Trust through a back door.

The proposed scheme does not specify whethar the chair should be an
Independent or councllior trustes. Oblectors assarted that the constitution
should prohibit the appointment of a counclllor trustee as chair,

Quorum for Trystes meetings

Objectors raised concerns about the proposed quorum for trustee msetings.
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The quorum requlired for a meeting of trustees will be 6, at least 3 of whom
rmust be Appointed Trustees. A chalr and vice chalr will be slected by the
trustees. In the event of an equality of voles al any mesting, the chalr (or any
person chairing the meeting In his absence) will have a casting vote.

The greatest concern was that decislons (relating n particular to major
financlal Investments) which might have long term effects on the community
could potentially be passed by only 3 frustees. Objectors consldered a
guorum of 8 was {oo low and could lead to an unfalr and unbalanced vote.

Selectlon of Gouncillor Trustees

The praposed constitution states that Shetfland [slands Council may, by notice
in wiiting to the Trust, appoint a Councilior Trustes or Councilior Trusteas,

Objectors stated It was not clear how the Council would choose Councillor

Trustees from Its body of counciliors and that a transparent process should
be sat out.

3. Our Assessment

Section 39(1) of the 2005 Act provides that OSCR may approve a
reorganisation schems of this type If it conslders that any of the reorganisation
condltions is satisfied and implemeantation of the scheme will enable the
charity to be administered more effectively.

These are the factors we had in mind when con siderIn'g your application and
the notices of objection received.

4. Reorganisation conditions

Your application suggests that the condition set ou in sectlon 42(2){c) of the
2005 Act 1s satisfied, namely “that a provision of the charity's constitution
(othar than a pravislon setting out the charlty's purposes) can no longer be
given effect to or is otherwise no longer dasirable”.

You submit that this condition s net because the current provision for
appointment of ex officio trustees has rasulted In conflicts of nterast between
the duties thase individuals owe as councillors and those they owe as charity
trusteas, This ralsed serous questions about the Trust's governance,

Tha following are examples of contractual relationships between the Council
and the Trust wihere clear potential for conflict exists:

» The Trust leases property to the Council.including an airport, an
anginesring base and two collages;

¢ The Trust provides bulldings under a partnership agreement with the
Council for the delivery of care in rural areas;

» The Trust leases Sullom Yoe Ol Terminal to the Counml

» The Council sold an Interest in Viking Energy Limited to the Trust. —
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* The Trust and the Coundil have enterad into service lavel agreements.

The Trust has a conflict of interest policy but it is not clear that it has been
invoked in all relevant circumstances.

Ambiguity concerning who Is in control of the Trust leads to probiems In the
preparation of its accounts. Audit Scotland has gualified the accounts of
Shetland Islands Councll since 2008/7 becausa it considers the Council hag

an ability to controf the Trust and It should consolidate the Trust's accounts
with Its own.

OSCR considers that provisions of the Trust's current constitution have
created Irrecancilable conflicts of interest and tesulted in public mistrust of
decislons taksn on behalf of the Trust, Conseguently, OSCR Is satlsfled that
the reorganisation condition set out in section 42(2)(c) of the 2005 Act is mat.

B, Reorganisation outcomes

Section 39(1)(b) of the 2005 Act specifies raquired outcomes of charity
recrganisation schemes. Before consenting to a sectlon 42(2)(c) scheme
such as this, OSCR must be satlsfled that the schems will “enable the charity
to be administered more effectively”,

We have oonsideréd the proposed changes In light of section 66 of the 2005
Act (general duties of charlty trustees) and vur published guidance, titied
“Wha's in Charge: Control and Independence in Scottish Charities”.

We are satisfled that provisions in the proposed constitution will enable the
charity to be administered more effectively. However, given the number of
objections recelved, we take this opportunity to comment on spagific [ssues.

Belection or elaction of trustees

Objectors suggested that non-councllior trustees should be directly electad by
the people of Shetland. We consider that the methods of appointment put

forward by the appilcant and the objectors ail have distinct advantages and
disadvantagas, ‘

QOSGR's role in charlty reorganisations is to give or withhold its approval for &
proposal put forward by a charity, In general, wa would not consider It
approprlate to refuse an application for approval of a recrganisation scheme
because it is suggested that there might be a better alternative to that
proposed by 1he charlty. Instead, we must focus on whether the change
proposad by the charity will enable it to be adminisiered more effectively, In
light of the difficulties identifled in connention with the current method of

appointmert of trustess, we consider the change proposed In this schema will
have that effect,

independence of Trustees
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The proposed changes wili result in a majorlty of trustees being (ndependent
of Shetland Islands Councll. Those trustees will be selected for thelr
sultability and the skills they might bring to the Trust. This is clearly an

Improvement on the current process, whera trustees are appolnted by virtue
of another position held by them.

' tndependence of the Chair

The propesed constitution doas not speclify that the chair must be
Indepandent. We belleve that, whera numbers of independent charity
frustees and potentially conflicted charlty trustees are balanced, It Is good
practice that the chair be one of the Independent charity trustees. However,
in this Instance there will be elght indapendent trustees and seven potentially
conflicted trustees and therefors the Independent trustees are in the majority.
Therafore, whether tha chair 1s indepandent or not Is not a significant issue.

Selection Panel

A selection panel is a common method used by charities to identify patential
trustese, According to the Schedule, the selection pansl will consist of two
trustees and another parson appointed by the trustess, We consider it might
have heen better for a majority of Independent persons to form the gelection
panel, rather than trustees. However, the proposed arrangement is clearly an
impravement on the current position which will enable the charlty to bs
administerad more effectivaly.

You have confi rmed that detalled regulations about the workings of the
selection panel will be drawn up if the reorganisation scheme is irnplemented.

Appointment of former Counciliors

We have no objaction to the re-appolntment of former Counciltors as trustees
follawing implementation of the reorganisation scheme. By definition, former
Councillors have ceased to be Counciliors and that thers can be no conflict of
duty on account of any duty owed to Shetland Islands Council,

We expect there is not an-unlimited supply within any community of
individuals with the necessary skills and willingness to davote their timas to the
running of a large charlty, We would have greater concerns about a
constitution sesking to Impose a blankst restriction on the appointment of
former Counclllors as Trustees.

Quoru for Trustee meetings

The 2005 Act does not specify a minimum number of trustees required to form
g gquorum at Trustee meaﬂngs However, we considared the view of objectors
that the number proposed is not sufficlent.

+

OSCR has an overview of the conatitutions of the 23,500 charities on our

Register, and we have taken a particular Interest in issues of quorum where

5
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confiict of Interest may be an issue. While on the ons hand there ara risks
from having a quorum requirtement which Is too small, if on the other hand the
number of trustees required to form & quorum is set too high, it may become
diffioult to hold vaiid meetings and administer a charity effectively, On the
basls of our experience a quorum of 6 is not untypleal of a charlty with 15
trustees and it might be counter-productlve to insist on a higher number,

Such a guorum is In line with the views on best practice set out by other
regulators, such as the Charity Commission for England and Wales.

Selection of Councillar Trustees

We do not consider it appropriate for the Trust's canstitution to set out detall
about how the Councll should select Coundillor Trustees, as some objectors
suggested. The Trusthas no power to bind the Councll in this regard.

8. Declslon and consequences

OSCR has approved the proposal outlined in your application. Should you
wish fo make any alteration to this proposal, you must maks a new application
for approval to reorganise the charity. '

Notification of changes

Please note that O8CR's approval does not in tself make the change: it
providas the charity with the necessary power to make the change. After
making the changes described in the scheme, tha charlty must notify us.

Nexi steps

1. We would strongly recommend that the charity gives effect to the charity
recrganisation scheme as soon as possible, Thls is important since the
scheme outlines conditions which are salisfled and outcomes which are
envisagad currently, and this may change,

2, You must notify OSCR within three months of the date on which the
charity rearganisation took effact, and provide us with a signed copy of the
charity's new constitution or signed desd of amendment/variatior, -

3. When notifying us that the change has taken effact, you must also submit
documaentation showing that the changs has been made in aceordance
with the decision-malking processes laid down In the charity’s constitution
(or those agreed to for the purpose of reorganising the charity), for
example a signed minute of the AGM or the meeting at which the
proposed change was formally agresd by the charity trustess.

4. The change fo your censtltution must be as set out in your proposal
contained in the draft constitutional documents enclosed with your

application dated 27 January 2012, subsequently amended by e-mail of 14
February 2012,
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A ‘Notification of Changes Made' form Is available to facilitate this notification
process. You can download It from the OSCR webslte, at:

httri://www.oscr.om.uk/manaqing-vour-charitv/makine:;wchanqe&to—mgf;
charity/

| look forward to hearing from you ence the charity trustees have putthe

proposed recrganisation into effect. If you require any further help, please
coniact me.

Yours sincerely

Kenny Mathers
Charitias Services Sanlor Case Officer
Tal 01382 348885

kenny.mathers@oscr.org.uk
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Appendix L
CT1209034

Drew Retter

Chalr, Shetland Charitable Trust
22-24 North Road

Larwick

Shetland

ZE1 ONQ

By e-mall
Qurref: RS/GAN/2-0281

8 June 2012

Hear Mr Ratter

SHETLAND CHARITABLE TRUST (SC027028): APPLICATION FOR CHARITY
REORGANISATION '

Thank you for your letter earller today. We have arrangements for a meeting in
hand, 1 think, and | look forward to that.

| note that you suggest that there is a proposal to amend the 8CT scheme of
reorganigation stbmitted to us in January. Please note that itis pot possibie for SCT
to amend the scheme which has been submitted to OSCR: this scheme has been
published in its current form, we have recelved objections and SCT’s responses, and
we are considering our decision at the moment. Our consideration is very close to
belng cohcluded — in the normal coursé of events we would have been proceeding to
make and publish our decision very soon, In these circurnstances, we cannot
conslder any amendment to the scheme as published since this would callinto

guestion, with objectors and the wider public, the proosdural fairness of our process,

tis open to SCT to withdraw the current teorganisation application altoegether, and to
submit a new application. You should note howevér that this would involve starting
the process again from the beginning, including the process of publication and
objection. | would draw your attention - and that of tha other trustees - to what wé
said in cur letter to trustees of 23 May: any decislon to withdraw the current

recrganisation_application_and thereby to dalay yet'again SCT's rasolution of the P

Lo it
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issues with its governance would be subject to our close serutiny.
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I shiould therefore be grateful If you could conflrm at the sarliest opportunity whether
you wish us to pause tha normal process, and If so, set cut, for our considaration,
proposals for an altarnative course of action and timatable which glves a.rea)
prospect of setting the Trust's govarnance on a sustainable basis for the future.

Iwould of course be happy to discuss any of this with you,

Yours sincerely

David Robb
Chief Exacutive
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Offs of the Boottish Charity

The Trustaes of Shetand Charitable Trust
ofo Mr Drew Ratter, Chalrman

Shetland Charitable Trust

22«24 North Road

Lerwick

Shetland

ZE1 ONQ

QOur ref: MIINQ/0B-1383

13 August 2012
Dear Charity Trusteas
Shetland Charitable Trust -~ SC027028

I am writing to you five waeks on fror QECR's approval of the Trust's application for
sharity reorganisation on 3 July 2012, | am keen to establish what progress. hag
bsen made with the reorganisation.

Our sustained angagement with the Trust over the last four yaars has been with a
view to putting your goverance on a positive and sustainable basis and to removing
any concerns about the governance of the Trust — that is our duty a8 the Regulator.
Over the last ten months In particwar, there have heen a number of significant
developments. When [ wrote to frustees on 24 Navember 2011, reflacting on the

history of our ongoing inquity, explaining our view on the actions of the trustees and -

outlining the potentlal use of OSCR's disciplinary powers, it was witly the intention of

_ protécting the charity, its reputation and its beneflclaries from significant darage and

to safeguard the charlty’s assets by raquiring decisive action to betaken by trustess,
in ascordance with thelr dutles under charity law.

On 7 December 2011, O8CR was suppllad with undertakings frot the then Chalr,
Bl Manson, to make the required changes to the charity's constitution and that the
charlly trustees would ensure that all necessary action was taksn to ansyre that the
approved timetable was implemented, The detailed undertakings and timetable

subsequently provided on 20 December 2011 were aceepted by O8CR on 11

Janugry 2012, )
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At that point, we were shcouraged to see the commitment of trustees, finally, to
make the nacessary governance changes; this was confirmad later In January 2012
when we recelved an application for charity reorganisation from the Trust. As you
are awarg, this schems was not imposed on the Trust - it was the outcome of a
lengthy review of governance conducted by the Trust and whose recommendations
first emarged In 2010 and have beer the subject of much dlacussion sinee then.

It has now been mare than five weeks since we gave our approval of the
reorganisation scheme and it would be helpful if you would now provide a prograss
raport to allow us to understand where the Trust is In the context of the
Implementation timetable. | acknowledge of course that the composition of the
trustee body has changed since those undertakings were provided, and there is
thereforg, to same degree, a period of transition but that doas not alter the formal
position, or our expectations of the Trust, Within the timetable suppliad to OSCR on
20 December 2011, it is statad that the adoption of the revised Deed of Trust was
intendad to oceur two weeks following the communlication of our decision. We are
awate that at your recent workshop session, there has been further discusslon about
the approved scheme and whether it is the most desxrabla way to progeed, | nofe
with considerable disappolntment that the current situation would appear to indicate
that at least some of the charity frustess are unwilling to procied in tl“wa manner
pravicusly Indicated to and agreed with OSCR.

Accordingly, for the aveidanse of doubt, let me be clear that It 1s the Ragulator's
expaectation that as charity trustees you will, as a priority, seriously consider your
lagal duties under charity law and act in line with the undertakings previously given
by the Trust to the Regulator. As charity trustees, you are all collastively raspansible
for any decisions or courses of action taken by the Trust whether or not youl
parsonally agreé with them. Whers any charity trustee faels that a decision has

been mada or action taken that is not in the best interests of the charlty, they should
consider their position,

My letter of 6 June 2012 (which | hope has been made available to all trustees)
made clear that an amendment to the reorganisation scheme ls not possible: any
changes wolld requite a new application and would take us back to the start of the
process Inftiated in January this year, Itwould be for the Trust to demonstrate how,
I these clreumstances, such a deviation from the agreed course of action was in the
bes! interasts of the chartty, and It wauld be for the Regulator {o consider whether

any further Intarvention was warranted to protect the eharity, its reputation anc s
haneficiaries,

‘ For ihe sake of clanty. I should say that if the Trust decides to seek approval for an
alternative scheme, this would not be regarded by ths Regulator a5 a minor matter: it
~would sef back by at lsast six months the progress made and would result in the

systemic risks In your current governance mote! remalining unresolvad during this
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period. |t would be open to OSGR at that point fo consider whether the actions of
the eharlty trustees amounted to miscenduct In terms of charity law and If 0, to
examine the options available in responss.

Seotion 31 (4) of the Charities and Trustes Investmant (Scotland) Act 2005 (the 20056
Act) provides the powsr for OSCR to suspend any person cancemed in the
management or control of the charity who appears to have been respensible for,
privy to, contributed to or facllitated misconduct, in the particular shtuation faced by
SCT, this would apply regardiess of whether or not they were party to the
undertakings given to OSCR In Decamber 2011. '

$ubseguent to taking any action considered appropriate under spction 31 ofthe
2008 Act, O8CR would also have the option of petitioning the Court of Session
under section 34 for more permanent action to ba taken,

OBCR would prefar not to take formel measures {o ensure the prompt
implementation of the reorganlsation scheme. Nevertheless, should there he any

dulay implamenting the approved rearganisation scheme, OSCR will proceed to
gxamine the options availakle.

| should be happy to discuss any of this with you if you would find that helpful - | am
mindful however of the need for expedited action. | look forward o receiving your
early assurance that the approved scheme wili be Implemented in accordancs with
the updertakings the Trust has given.

“Yours sincerely,
"F

{E}ﬂ

David Robh
Ghlef Executive
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Office of the Scotlish Charity Regulator -

Appendix N
CT1209034

The Trustees of Shetland Charitable Trust
¢/o Mr Drew Ratter, Chairman

Shetland Charitable Trust

22-24 North Road

Lerwick

Shetland

ZE1 ONQ

Our ref: Ml/INQ/08~1383

24 August 2012
Dear Charity Trustees
Shetland Charitable Trust — SC027025

| write further to my lstter of 13 August and subsequent to a constructive meeting on
22 August between OSCR and the Trust's Chair, Chief Executive and legal advisors.

We were pleased that Mr Ratter found our letter of 13 August clear and we
confirmed our expectations of the Trust in moving forward with the approved scheme
of reorganisation and acting in line with the undertakings previously given to OSCR.
We reinforced our concerns that a failure to make rapid progress towards a
sustalnable governance mode! would erode confidence in the Trust's ability to
conduct its affairs in a responsible manner and | was particularly concerned to hear
that action by the Trust to seek approval for an alternative scheme could add a
further delay of up to a'year. The approved reorganisation scheme is the product of
careful and lengthy consideration; It is difficult to see how abandoning the work and
progress to date could be justified.

We expect, as part of acting in the interests of a charity, that charity trustees accept
and exercise collective responsibility to abide by decisions corporately taken and
undertakings corporately given. This responsibility extends to decisions taken by
earlier groups of trustees and applies despite any views which trustees may have

R expressed publicly previously to hecoming trustees, or in relation to other offices

they may hold.



You have been sent copies of Dr Wills' letter to me of 16 August outlining his
proposed governance model for the Trust: a model which appears to be significantly
different from that previously put forward by Dr Wills in May 2012. In all the
circumstances, it is questionable that adding further uncertainty and delay by flouting
the conclusions reached by the Trust's own Governance Review Group is in the best
interests of the charity. It is regrettable that Dr Wills was unavailable for
Wednesday's meeting ~ your Chief Executive was not able to provide any further
detail of the new proposal and | therefore do not wish to comment on it in any detail,

| consider it essential, however, that you have accurate and comprehensive
information in preparation for your forthcoming meeting on 13 Saptember and in the
annex to this letter | have provided a commentary on Dr Wills' letter to clarify any
misapprehansions that trustees may currently have.

Your Chair will, { hope, relay to you the Regulator's expectation that, at your meeting
of 13 September, positive, urgent steps will be taken to Implement the approved
scheme in order to allow the Trust to demonstrate compliant, sustainable
governance and take a firm step towards the relaxation of OSCR’s proactive
monitoring of the Trust. '

Yours sincerely

David Rohb |
Chief Executive

2nd Floor, Quadrant House
9 Rivarsicle Drive
Dunclee D01 4MY

Lol 01082 220440
o (382 220314
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Commentary on issues raised in Dr Wills’ letter of 16 August to OSCR

OSCR’s pusition on election v selection:

As Laura Anderson stated in her letter of 23 May to trustees, OSCR has no comment
on the merits of selection versus election. The principal necessity is to reduce to a
minority the number of trustess holding that position on an ex-officto basis from any
other organisation. We have consistently advised that the Trust needs to ensure that
whatever the future governance model, the trustee body needs to have an
appropriate composition of skills and attributes to manage and control a charity of
the size and scale of SCT.

Accounts consolidation:

Dr Wills correctly records our continuing opposition to the cansolidation of the Trust's
accounts with those of SIC, and we know of no accounting requirement or
convention that limits to three the number of councillors who could be trustees.

Quorur:

We have no reservations about the proposed quorum: we could not have approved
the reorganisation scheme unless the proposed quorum and the schems as a whole
would allow SCT to be administered more effectively, Our decision letter sets out
fully our reasoning on this.

Misconduct, defamation and legal expenses:

The 2005 Act provides a range of remedies for the Regulator to deploy where it
perceives there to be a significant risk to a charity’s assets or its reputation and
where intervention is mevited. Your legal advisors will be able to confirm the
statutory position. Trustees should consider only the interests of the Trust in making
their decisions. We do not menilon suspension or removal action lightly. Neither do
we mention it as a personal threat to trustees. Recovery of costs is, however, an
option open to us, in extreme circumstances.







Shetland
Charitable Trust

REPORT
To:  Shetland Charitable Trust 13 September 2012
From: Financial Controller Report Number CT1209035

General Administration
Charitable Trust Nominee Directors

1. Introduction

1.1  This report is presented to seek trustee approval for a change to
how the boards of the Trust's subsidiary companies are structured,
and also recommends a new method for appointing directors to the
companies. The report also gives a brief outline of the activities of
each of the companies.

1.2  All the companies concerned are directly owned 100% by the Trust,
where investment has been made to secure objectives in the interest
of Shetland and/or its inhabitants. A key part of the investment
process is for trustees to appoint appropriate individuals as directors
to these companies. '

1.3 The Trust has an indirect relationship with Viking Energy Shetland
LLLP, the ‘Shetland Partner in the Viking Energy partnership. This
report also informs trustees of proposals relating to the Viking
Energy Shetland LLP board.

2. The Trust’'s Wholly Owned Subsidiary Companies

2.1 A brief outline of each directly owned company is given below.
2.2  Shetland Leasing and Property Developments Limited, SLAP

Core activities - purchasing, developing and letting property (SLAP
owns more than 30 properties); sale and leaseback arrangements.
Authorised share capital - £50,000,000.

Issued share capital - £35,000,000.

2.3  Shetland Heat Energy and Power Limited, SHEAP
This company operates the Lerwick District Heating Scheme, using

infrastructure Teased from the Trust. (nbv £6,600,000)
Authorised share capital - £1,000,000.
issued share capital - £1,000,000.
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2.4  Viking Energy Limited, VEL

Viking Energy Limited is the vehicle by which the Trust has invested,
with others, in the development of a proposed large windfarm in
central Mainland. Viking Energy Limited will deal with the flow of
money to and from the windfarm in a tax efficient manner.

Authorised share capital - £10,000,000

Issued share capital — £5,220,000, with investment of up to a further
£4,500,000 million agreed to be made as required.

2.5 CT Shetland (TM) Limited

This is a dormant company whose purpose is to register and own
certification trademarks, for example knitwear trademarks.
Authorised and issued share capital £500.

3. Board Appointments

3.1 The practice in the past of appointing only trustees as directors of
the subsidiary companies has been shown to have a limitation, in
that there can be a conflict of interest between being a trustee and a
director of a subsidiary company. This has led in some cases to the
Trust being left inquorate, and unable to take key decisions.

3.2 The Trust will soon have a major change of membership of its
trustee body, therefore it is seen to be an opportune time to consider
a review of how it appoints directors to the boards of its subsidiary
companies, for the reason set out in 3.1 above, as well as to ensure
a more commercial stance, and to strengthen the skill set of the
boards.

3.3 Consequently, a review was commissioned from the Institute of
Directors (loD) on the governance arrangements of the Trust's
subsidiary companies, which has made recommendations regarding
the number of directors, the skills required and the method of
appointment. The report is attached as Appendix A, but the main
findings are summarised below.

3.4  Summary of relevant loD recommendations

1. In the case of SCT subsidiary company boards, all board
members are currently non-executive. It is recommended that
this continue to be the case.

2. That SHEAP and SLAP have 3 board members each.

3. In view of the role VEL will play henceforth that VEL has 1
board member.

4. That the following areas of board ability are sought:

s ——————o—SHEAP-Engineering=Commercial=Financial

¢ SLAP: Property/Technical ~ Financial/Legal — Commercial
s VEL: Financial
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3.5

3.6

10.

11.

12.

13.

That appointment to boards of all three subsidiary companies
is by selection against a set series of criteria.

No councillor or independent trustee may apply to be a board
metmber of any of the subsidiary companies of SCT.

Posts for SHEAP, SLAP and VEL are advertised in the local
press and that any person, excepting councillors, may apply
to be considered for a post.

The Chair of each subsidiary company be called to address
the trustees (as the single shareholder) at least quarterly to
advise the shareholder of progress within the company
against the Key Performance Indicators identified in the
business plan.

Board members serve a 3 year term with the option to put
themselves forward for two further terms of 3 years, and that
a rolling board membership is introduced for SHEAP and
SLAP with one board member being replaced each year.

That all directors receive a properly conducted induction, are
provided with professional development opportunities, are
subjected to an annual review of performance and take part in
an annual all board review of board performance.

SCT should reserve the right to remove a director who fails to
properly attend to the duties and responsibilities of a director.

In the case of SHEAP, SLAP and VEL it is recommended that
a small compensation is paid of £150 per day per board
member.

The trust gives clear outlines of business requirements to the
newly elected boards, who can then create business plans for
approval.

The Trust is required to appoint directors for each of the companies
it owns. Trustees are asked to note that the dormant company CT
Shetland (TM) Limited (CTTM) was not included in the loD report,
but since it is a dormant company, it is recommended that only one
director need be appointed.

The typical time commitment varies considerably from company to
company but can be summarised as follows:-

Company Commitment
SLAP Meetings every cycle, and additional meetings if
required
SHEAP Meetings every cycle
VEL Two meelingsper-year
CTTM One mesting per year
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3.7  The present directors of the above companies are set out below.

Shetland Leasing and Property Developments Limited
James Henry — Chair

William Manson — Vice Chair

Adam Doull

Allison Duncan

Robert Henderson

Caroline Miller

Shetland Heat Energy and Power Limited
Gary Robinson — Chair

Richard Nickerson — Vice Chair

Allison Duncan

Robert Henderson

James Henry

Viking Energy Limited
William Manson — Chair
Alastair Cooper
Caroline Miller

CT Shetland (TM) Limited
William Manson - Chair
Florence Grains

James Henry

These directors have agreed to remain in place untif new structures
are implemented.

4. Viking Energy Shetland LLP

4.1 The main role of the Trust's 100% subsidiary Viking Energy Limited
is now, and will continue to be, as a vehicle for the investment of
Trust funds and the eventual return of profits to the Trust in a tax
efficient manner.

4.2  Viking Energy Limited has a 90% interest in Viking Energy Shetland
LLP, the 'Shetland Partner in the Viking Energy partnership, the
joint venture vehicle that plans to construct and operate the
windfarm. In this role it will be Viking Energy Limited, along with the
10% partner, Viking Wind Limited, who will select the members of
the partnership board of Viking Energy Shetland LLP. These will be

T important—roles—and—were also covered in the oD Teport. The
Trustees are asked to note the recommendations within the loD
report, which will inform the selection process.
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4.3

Summary of Relevant Recommendations

The loD recommend that the appointment process and intended
outcomes should be modelled on that recommended for the Trust's
direct subsidiaries, with the following particular recommendations:

1. That VES LLP has a Board of 5 members (one of whom should
be an executive director), probably reducing to 3 members once
the construction project is complete and the windfarm has moved
to a steady operational state.

2. The following areas of board ability are sought: Renewables -
Electricity Markets - Project Management - Procurement -
Construction Finance.

3. Posts for VES LLP are to be selected as soon as possible by the
current VEL Board with recruitment consultants to be engaged in
support.

4. In order to attract and retain the level of expertise required,
consideration is given to paying a higher level of compensation.
The current VEL Board will be guided by their contracted
executive search organisation. Figures for the chair of the board
to be compensated with £30K per annum and the other board
members £20 - £25K per annum and their travel to Shetland to
be paid are not unrealistic.

Financial and Other Implications

5.1

5.2

5.3

At present, directors of companies are paid out of pocket expenses
and there is an allowance for directors’ expenses within existing
budgets. SLAP’s articles of association do not allow directors to be
remunerated. This will require amendment.

SLAP's Articles of association require that the Trust decides who
should be chair and vice-chair of the Board. SHEAP and VEL are set
up so that the chair and vice-chair are chosen by the board or each
company. It is proposed that SLAP is brought in line with SHEAP
and VEL.

Should you appoint remunerated directors, the costs would fall on
the subsidiary companies.

Recommendations

6.1

Trustees are recommended:-
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(i) to agree to appoint directors, as shown in the table below, to the four
companies in accordance with the recommendations of the loD
report, to serve for a three year term;

Company No
Shetland Leasing and Property Developments Limited | 3
Shetland Heat Energy and Power Limited 3
Viking Energy Limited 1
CT Shetland (TM) Limited 1

(i)  to agree that SLAP's articles of association should be modified as
proposed in section 5 above; and

(i) to note the proposals for recruitment to the partnership board of
Viking Energy Shetland LLP as set out in Section 4 above.

Reference: JPG/EMA/C14 Report Number CT1209035
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Appendix A

CT1209035

REPORT
ON A REVIEW OF

THE GOVERNANCE
OF
THE SHETLAND CHARITABLE TRUST
SUBSIDIARY COMPANIES

INSTITUTE OF DIRECTORS -
SCOTLAND

Nigel Scott
David Wilkinson
June 2012
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1. INTRODUCTION

This report describes the methodology, findings and recommendations made by the
Institute of Directors (1oD) in response to a tender from Shetland Charitable Trust (SCT) and
Highlands and Islands Enterprise (HIE) seeking advice on how hest to appoint Directors to
SCT’s subsidiary companies, and how best these boards should be structured.

These subsidiary companies are:
* Shetland Heat Energy and Power Limited (SHEAP), a wholly owned subsidiary
* Shetland Leasing and Property Developments Limited (SLAP), a wholly owned
subsidiary
* Viking Energy Limited (VEL), which has recently become a wholly owned subsidiary

In addition, and not included in the original tender request, recommendation is made
regarding the board structure for Viking Energy Shetland LLP (VES LLP), the ‘Shetland
Partner’ in a joint venture partnership with Scottish and Southern Energy (SSE).

The aim of this piece of work was to consider the options for the optimum board structures,
and how Directors are appointed to the Boards of these companies in the future. -

In conducting this work the loD has taken into consideration the fact that the Trustees are in
the process of making changes to the governance of the charity in order to deal with issues
surrounding the management of conflicts of interest, ensuring independence of action and
generally to update the governance provisions and bring those more in line with current
good practice to ensure that the Constitution models current best practice.

The Trust’s proposal is a new body of 15 trustees, each of whom must be principally resident
in the Shetland Islands. The trustee body will be made up of & Appointed Trustees,
recommended by a Selection Panel and appointed by the Trustees, and 7 Councillor Trustees
who are elected members of, and appointed by, Shetland Islands Council.

The recommendations made in this report are the same whether the trustee composition
remains as is or the proposed new body, as presented for approval to the Office of the
Scottish Charity Regulator (OSCR), is adopted.

In particular the IoD were asked to consider the following:

“Review the current Boards for Viking Energy Ltd., SHFAP and SLAP, and recommend an

appropriatestructure-going-forward-in-order-to-ensure-a-commercial-stance-The-key-tasks

will be to develop a Board recruitment plan as an ongoing, year-round function: prospecting,
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contacting, recruiting, orienting, supporting, providing ongoing training, and evaluating
board directors through the following tasks:

Examine and critically assess the current Board structure of the three businesses.

Scope out the optimum Board for alf three companies including:
Board size: The optimum number of directors to serve based on the board responsibilities.

Compensation: Consider the pros and cons of compensating Board members, and make
recommendations on methods and if this is appropriate for each of the companies.

Skills: Determine any new skills, knowledge, personal contacts and other attributes future
board directors will need to possess in order for the board to do its part in advancing the
strategic plan. Develop a board matrix of required skills for the Boord.

Link recruitment to the strategic plan for each business. Match board recruitment and
development activities with the new governance requirements for the Shetland Charitable
Trust, and for the strategic growth of the respective subsidiary companies.

Focus the recruiting priorities. Identify the main skills and knowledge needed for the board.
Also, how can you best recruit entrepreneurs and individuals with natural drive to o board?

Develop o written board director job description. This should serve as a job description and
clarify board responsibilities. The job description should set out the expectations that each
company has of its directors.

Recommend a plan for SCT on developing the most suitable board structure for each
company, how SCT should appoint directors, and generally on scouting board leadership
talent for the future if appropriate.”

Because VES LLP is the ‘Shetland Partper’ in a joint venture which will shortly become the
operating organisation overseeing considerable expenditure on alarge joint wind farm
project with SSE, whereas the existence of VEL is determined through tax efficiency
requirements, it was considered appropriate that the board composition for the
partnership should also be included in the review.
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Z. EXECUTIVE SUMMARY

Using the UK Corporate Governance Code 2010 as the benchmark for good practice in governance,
this report identifies a number of issues and makes recommendations based on the code and other
oD good practice documents.

The recommendations laid out in this report are as follows:

1. Inthe case of SCT subsidiary boards, all board members are currently non-executive. it is
recommended that this continue to be the case, with the exception of VES LLP which gets
one executive director (to work with 4 non-executive directors).

2. That SHEAP and SLAP have 3 board members each.

3. Inview of the role VEL will play henceforth that VEL has 1 board member.

4. That VES LLP has a board of 5 members, probably reducing to 3 members once the
construction project is complete and the wind farm has moved to a steady operational state

5. That the following areas of board ability are sought:

=  SHEAP: Engineering — Commercial ~ Financial

= SLAP: Property/Technical — Financial/Legal — Commercial

" VEL: Financtal

" VESLLP: Renewables / Electricity markets / Project management /

procurement / Construction finance

6. That appointment to boards of all four subsidiary companies is by selection against a set
series of criteria.

7. No councillor or independent trustee may apply to be a board member of any of the
subsidiary companies of 5CT,

8. Posts for SHEAP, SLAP and VEL are advertised in the local press and that any person,
excepting councillors, may apply to be considered for a post. Posts for VES LLP are to be
selected as soon as possible by the current VEL Board and recruitment consultants to be
engaged in support. It is noted that this company was acquired by SCT with a board of
directors, and hence it is not for SCT to carry out the process, but is a matter for that board.

ftis our recommendation that it is commenced as soon as possible, given the stage the

project finds itself at.
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10,

11,

12

13.

14.

15.

is.

17.

18.

19,
20.

The Chair of each subsidiary company be called to address the trustees (as the single
shareholder) at least quarterly to advise the shareholder of progress within the company
against the Key Performance indicators identified in the business plan.

Board members serve a 3 year term with the option to put themselves forward for two
further terms of 3 years, and that a rolling board membership is introduced for SHEAP and
SLAP with one board member being replaced each year.

In the short term it is recommended that the board of VES LLP is selected as soon as possible
(by the current VEL Board) and remains in place until the project phase of development is
completed.

That all directors receive a properly conducted induction, are provided with professional
development opportunities, are subjected to an annual review of performance and take part
in an annual all board review of board performance.

SCT should reserve the right to remove a director who fails to properly attend to the duties
and responsibilities of a director.

In the case of SHEAP, SLAP and VEL it is recommended that a small compensation is paid of
£150 per day per board member.

When and if non-executive board members are selected from off-island it is recommended
that travel be paid in addition to day rate compensation,

In the case of VES LLP it is recommended that, in order to attract and retain the level of
expertise required to deliver the successful joint venture project, the trust consider paying a
higher level of compensation. Whilst it may be found that there are experts in the field who
are willing to work for nothing, it may be necessary to provide significant contribution. The
current VEL board will be guided by their contracted executive search organisation. Figures
for the Chair of the board to be compensated with £30K per annum and the other board
members £20 — 25K per annum and that travel to Shetland also be paid are not unrealistic,
The trust gives clear outlines of business requirements to the newly elected boards, who can
then create business plans for approval.

A single document summarising the Trust development plan is created and used to drive the
business of the trust forward.

Staff costs are allocated to the companies appropriately.

Consideration is given to making the posts of CEO and Financial Controller executive

trustees.

Once acceptance of these recommendations is confirmed the loD will be willing to assist in drawing

up appropriate, specific director job descriptions and a plan for implementation.
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3. METHODOLOGY

The methods used for this piece of work were as follows;

Stage 1: Project inception

Stage 2: Desk research

Stage 3: Follow up Interviews and discussions

Stage4: Prepare and deliver draft recoh mendations, proposals and template documents

Stage 5: Agree final recommendations, proposals and template documents

3.1 Stage 1: Project inception

At the outset face to face meetings were held with the CEO of the trust, the Finance Manager
and the HIE account manager. This clarified:

* The process of change that the Trust has embarked on, as outlined in the charity
reorganisation information provided on the SCT website, and clarification of the precise nature
of the proposed board activities in the three companies.

* The strategic plans, memoranda and articles of the three subsidiary companies (SHEAP,
SLAP, VEL} and the specifics of the partnership arrangements in place for VES LLP

* Current approaches to Director/trustee selection, induction and ongoing development and
compensation arrangements

* Current and historic challenges, regional difficulties, resource limitations, and specific issues
to be aware of in drafting our recommendations, proposals and templates

3.2 Stage 2: Desk research

The provided documentation was reviewed and research conducted on loD publications and
other appropriate sources to:

* Review the strategic plans of SCT, the three subsidiaries and VES LLP

* Identify optimum board sizes and compositions for the subsidiary business requirements

¢ Review current.compensation_best practice for Board/Non-Executive-Board-members-in- ———— - -~

mixed public / private sector organisations
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s Collate and or create templates for the board recruitment planning, prioritising, praspecting,
contacting, recruiting, orienting, supporting, providing ongoing training, evaluating boatd
directors, job descriptors for board members, board skills matrices

3.3 Stage 3: follow up Interviews, discussions and workshop
Having collated the key background information it was identified that it would be helpful to
interview OSCR and Turcan Connell, the Trust solicitors. Separate discussions were held with
Laura Anderson, Head of Enguiry and |nvestigation at OSCR and with Kenneth Pinkerton, Trust
lawyer at Turcan Connell. Both discussions assisted in understanding the trust from an external
perspective and to further set the parameters of the response required.

A series of questions was framed to use as the basis of one to one discussions with senior staff
and current directors of the subsidiary companies, the CEQ, Finance Manager and newly elected
chair of the Trust. Each interviewee was provided with a pre meeting aide memoire to assisting
in thinking through the issues prior to their meeting (Sample at Annex A). A total of 14 people
were interviewed.

After discussions with the Chair of the Trust and the CEO an open session was held for all those
who had been interviewed for them to hear the initial findings and recommendations.

3.4 Stage 4: Prepare and deliver draft recommendations, proposals and

template documents
The draft documents covering our recommendations, proposed actions and template
documents were prepared and sent forward for consideration and comment to ensure they
meet trust requirements, are framed in an appropriate context and take account of any political
or commercial sensitivities not apparent from the process.

3.5  Stage 5: Agree final recommendations, proposals and template
documents
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4. THE UK CORPORATE GOVERNANCE CODE

4.1

4.2

The key reference document when considering the governance of limited companies is the
UK Corporate Governance Code'. The code is considered the “gold standard” for
governance in all companies. Subsidiary companies of trusts are included in this group.

The origins of the Code

The origins of the current Code stem from the report of the Committee on the Fihancial
Aspects of Corporate Governance (the Cadbury Report, 19927 to which was attached a Code
of Best Practice. This was further developed through a series of re-workings including those
of the Greenbury Committee®, which made recommendations on executive pay and a Code
of Best Practice.

It was then decided that previous governance recommendations should be reviewed and

brought together in a single code. The work was carried out under the chairmanship of Sir
Ronald Hampel and culminated in the Final Report: Committee on Corporate Governance
with its Combined Code on Corporate Gevernance in 1998,

In 2002 Derek Higgs was asked to report on the role and effectiveness of non-executive
directars, His report, published in January 2003, suggested amendments to the Combined
Code, At the same time a committee under Sir Robert Smith reported on guidance for audit
committees. The revised Combined Code which was issued in July 2003 by the Financial
Reporting Council (FRC) took into account both reports. The 2003 Code has been updated at
regular intervals since then, most recently in May 2010. This latest version has a new title,
the UK Corporate Governance Code and applies to financial years beginning on or after 29
June 2010,

The purpose of the Code

All the UK reports and codes, including the 2010 Code have taken the ‘comply or explain’

" approach. Although only quoted companies {those with a premium listing on the London

Stock Exchange, whether they are incorporated in the UK or elsewhere) are obliged to
report how they apply the Code principles and whether they comply with the Code
provisions and, where they do not, explain their departures from them. The Code has had a
noticeable wider impact on governance of organisations outside the commercial corporate
sector where parallel codes of governance are emerging. For a quoted company reporting

! The UK Corporate Governance Code, 2010, Financial Reporting Council

http://www.frc.org.uk/corporate/ukegcode.cfm

* The Cadbury Report. Report of the committee on the Financial Aspects of Corporate Governance 1992, Gee
and Co. Ltd.

® The Greenbury Report 1995, CB/.
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on its application of the Code is one of its continuing obligations under the Listing Rules
published by the UK Listing Authority (UXLA}. If guoted companies ignore the Code, then
there will be penalties under the Listing Rules.

The Code is divided into main principles, supporting principles and provisions. For both main
principles and supporting principles a company has to state how it applies those principles.
In relation to the Code provisions a company has to state whether they comply with the
provisions or — where they do not — give an explanation. It is the Code provisions that
contain the detail on matters such as separation of the role of chairman and chief executive,
the ratio of non-executive directors and the composition of the main board committees.

The first principle of the Code states that: “Every company should be headed by an effective
board”. The board’s effectiveness is widely regarded as a prerequisite for sustained
corporate success. The quality and effectiveness of directors determines the quality and
effectiveness of the board. Formal processes for appointment, induction and development
should be adopted. Effectiveness of the board and its individual members has to be
assessed. The Code states that no one individual should have unfettered powers of decision-
making. It sets out how this can be avoided by splitting the roles of chairman and chief
executive, and specifies what the role of the chairman should be. The Code offers valuable
guidance on the ratio of non-executive to executive directors and definitions of
independence.

A summary of the code is at Annex B,
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5. FINDINGS AND RECOMMENDATIONS

5.1 Board Sizes

The size of a board should be determined by the activities and size of the company. It may vary
from time to time depending on the requirements of the company and the shareholders. So, for
example, should a particular issue arise that the board at the time does not have the particular
skills to resolve, it may be prudent to secure a board member with relevant skills for a specific
time period to address the issue.

Itis also preferable to keep things as simple as possible by not having more board members than
is absolutely necessary. All limited companies must have at least one director and a company
secretary. There is no upper limit to the number of board members a company may have.
Larger companies will also distinguish between executive and non-executive board members,
but there is no difference in the legal responsibilities held by either form of director.

In the case of SCT subsidiary boards, all board members are currently non-executive. It is
recommended that this continue to be the case, with the exception of VES LLP which gets one
executive director.

Board members should have skills appropriate to the needs of the company. This is to ensure
that they can take effective decisions, understand the business requirements, and act
responsibly on behalf of the company and the shareholders.

Itis understood that both SHEAP and SLAP are running in “steady state”, i.e. they are trading in
the normal way with no current intent to set up large projects or otherwise change the ongoing
balance of activity.

It is recommended that SHEAP and SLAP have 3 board members each.

In the case of VEL this company will shortly hand on the day to day operational management of
the wind farm project to the joint venture vehicle. It is understood that VEL exists as a legal tax
vehicle to increase the available return on future incomes from electricity generation to the
trust, In this case there is no onerous activity being conducted by the company.

In view of the role VEL will play henceforth is recommended that VEL has 1 board member.

VES LLP is on the cusp of becoming the engine for developing the wind farm in partnership with
SSE. Thereis a need to have a robust board with a range of skills and experience in renewables,

—--———————eleectricity-generation-projects-and-contractual-work——Over-this perioditisrecommended-thata—- - -

board of 5 directors is put in place. This situation is likely to be the case for the next 18 months.
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It is recommended that VES LLP has a board of 5 members, probably reducing to 3 members
once the construction project Is complete and the wind farm has moved to a steady
operational state.

5.2 Board Skills

There are six groups of personal attributes’ generally identified which relate to specific aspects

of company direction. They are relevant to a director’s role, whether as chairman, managing

director executive or non-executive director. These groups are:

Strategic Perception
Decision-making

Analysis and the use of information
Communication

Interaction with others
Achievement of results

{The full list of Director’s attributes can be found at Annex C)

Many of these attributes are components of leadership, by which is meant the ability to conduct

the company’s affairs and to govern, guide and motivate others, The board of directors leads

the company and whether it does this well or badly depends in part upon the personal attributes

of its members. And it is unlikely that any one individual will have the personal attributes listed,

but each of those deemed necessary for a particular board should be possessed by at least one

director. Ideally, there should be a good balance of individuals, whose strengths and

weaknesses are complementary.

Ultimately directors need to know — or know how to find out — everything that is relevant to

their responsibilities. lgnorance is no excuse and no longer absolves them of their responsibility.

The areas of knowledge it is recommended company directors are cognisant of are:

The role of the company director and the board
Strategic business direction

Basic principles and practice of finance and accounting
Effective marketing strategy

Human resource direction

Leadership and strategic change

In finding appropriate directors for the posts in the subsidiary companies these attributes and

areas of knowledge must be sought.

It is specifically recommended that the following areas of ability are sought:

* standards for the Board — part 4. Knowledge and Skills, Institute of Directors
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SHEAP Engineering — Commercial — Financial
SLAP Property/Technical — Financial/Legal — Commercial
VEL Financial

VES LLP Renewables / Electricity markets / Project management / procurement /
Construction finance

5.3 Selection or Election
Whilst there is no specific guidance in the UK Code of Governance for directors to he elected or
selected, an election process is less likely to successfully source the skills and abilities required

for the Directors of a business. All of those interviewed indicated that they would prefer to see
a selection process,

In view of the responsibility to the community placed upon the trust, and reported issues of
conflict of interests in recent times, the evidence suggests that the election process used to

date has reached a point where it no longer represents sound governance for the subsidiary
companies.

It is recommended that appointment to boards of all four subsidiary companies is by selection
against a set series of criteria,

Because of the recent issues regarding conflicts of interest for Trustees who are councillors, and
also board members, there seems every reason to put some distance between counciilors /
trustees and the role of director in subsidiary companies.

It is recommended that no councillor or independent trustee may apply to be a board member
of any of the subsidiary companies of 5CT.

5.4 Selection Panel & Recruitment
For SHEAP, SLAP and VEL it is considered appropriate for a selection committee to be made up
of The CEOQ, the Chair of the trust and an independent off-island selection professional (Off
island to provide absolute objectivity and ensure correct application of the process). Applicants
are to be interviewed and selected using agreed criteria from the board skills matrix, knowledge
and skills outlined at 5.3 above,

It is recommended that the posts for SHEAP, SLAP and VEL are advertised in the local press
and that any person, excepting councillors, may apply to be considered for a post.

For the VES LLP board it is considered necessary to engage the services of an international
executive search organisation to find and assist in the recruitment and selection of

partnership with S5E.
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It is recommended that Posts for VES LLP are to be selected as soon as possible by current VEL
Board and recruitment consultants to be engaged in support.

5.5 Chairs of Subsidiary Companies
The chair of the board is elected by the hoard and has the same legal duties as other directors’.
In recruiting board members the skills of a chair are included in the agreed criteria,

The fundamental role of the chair is to run board meetings and any special cne-off meetings of
directors effectively and efficiently. They must also conduct the Annual General Meeting and
any other public meetings such as an Extracrdinary General Meeting.

It is recommended that the Chair of each subsidiary company be called to address the trustees
{as the single shareholder) at least quarterly to advise the shareholder of progress within the
company against the Key Performance indicators identified in the business plan.

5.6 Terms of Office

The UK Corporate Governance Code does nhot set any particular period for re-election.

B.7 Re-election
All directors shoulfd be submitted for re-election at regular intervals, subject to continued satisfoctory performance.
{See annex B)

In the case of SCT subsidiary companies it should be borne in mind that there is a finite pool of
potential board members available from the Shetland Community. This necessitates an
approach which is sustainable, ensures continuity of knowledge and company stability, yet does
not create a long term burden for any board member.,

It is recommended that board members serve a 3 yedar term with the option to put themselves
forward for two further terms of 3 years. It is further recommended that a rolling board
membership is introduced for SHEAP and SLAP with one board member being replaced each
year.

In the short term it is recommended that the board of VES LLP is selected as soon as possible
{by the current VEL Board) and remains in place until the project phase of development is
completed.

It may be appropriate in this instance to select an executive board member to this board, thus
ensuring continuity from the point at which the off —island expertise is no longer required.

It is suggested that consideration is given to adjusting the board composition of SHEAP, SLAP and
VES LLP in three to five years so that one off-island non-executive director is selected to each
board. This would provide an external, independent, chjective voice with the intent to create

even better governance overall.

® Bain, Neville, The Effective Director, bullding individual and board success, Director Publications Ltd. 2008
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5.7 Induction, Professional Development and Review
ft is commonly recognised that the effective induction, development and regular review of staff

in an organisation is of great benefit to the organisation and to the individual. This applies
equally to directors of companies.

B.4 Development

All directors should recelve Induction on joining the board and should regularly update and refresh their
skills and knowledge

UK Corporate Governance Code (see annex B) .,

Induction should occur shortly after selection and acceptance of the post by the candidate, A
new director heeds to know:

®  The financial situation of the company

= Contents of the memorandum and articles of association of the company

® The recent history

= The strategic plan

" (Current issyes

®  The relationship and expectations of the shareholder(s)

*  Staffing

An example of a new directors check list is at Annex D

Professional development covers a wide range of possibilities. Key is the understanding of the
duties, responsibilities and liabilities of directors. The level of development activity should be in
proportion to the amount of time a director is expected to devote to the duties of the board. In
the case of the SCT subsidiaries it is suggested that a couple of one day workshops a year, which
may also include a strategic planning activity, would be sufficient and appropriate.

Review is required at two levels —the performance of each individual board member and ;che
perfarmance of the board as a whole. Standard practice is for the Chair to review each of the
board memhers and for selected board members to review the chair. In the case of the 5CT
subsidiary companies it would be appropriate for two board members to review the chair. An
example of a typical competency based interview format is at Annex E.

Review of the performance of the board is conducted by the board as a group. This may also
seek feedback from executive officials in the company and from shareholder(s).

It is recommended that all directors receive a properly conducted induction, are provided with
professional development opportunities, are subjected to an annual review of performance
and take part in an annual all board review of board performance.
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5.8 Sanctions

In the unlikely event that a board member fails to perform satisfactorily i.e. demonstrates a lack
of attention to the duties and responsibilities of a director, for whatever reason, the SCT should
reserve the right to remove the director and select an alternative. This should be made clear in
the contract drawn up with the director at the cutset.

It is recommended that SCT should reserve the right to remove a director who fails to properly
attend to the duties and responsibilities of a director.

5.9 Compensation

There is no definitive answer to the question of whether or not to provide payment to directors.
The UK Corporate Governance Code states:

“Levels of remuneration should be sufficient to atiract, retain and motivate directors of the
quality required to run the company successfully, but a company should avoid paying more than
is necessary for this purpose,”

In many Charities, trusts and their subsidiaries it is common to find trustees and directors are
not given compensation, rather it is considered an honour to contribute. However, the larger
the organisation, the more complex the business undertakings and the targer the amounts of
money involved leads to a need to have some [everage, no matter how small, to “formalise” the
relationship. In situations where non-executive directors with specific skills are required this
may result in significant amounts of compensation being paid for expertise.

The amount of compensation need not be large. A number of public bodies have boards
selected from open recruitment whose members are paid a rate per day in the region of £150 to
£350, some have no remuneration such as the Chair of the National Library of Scotland.

In the case of SHEAP, SLAP and VEL it is recommended that a small compensation is paid of
£150 per day per board member. tis estimated that these boards will not need a large number
of days per year to function effectively.

When and if non-executive board members are selected from off-island it is recommended that
travel be paid in addition to day rate compensation

In the case of VES LLP it is recommended that, in order to attract and retain the level of
expertise required to deliver the successful joint venture project, the trust consider paying a
higher level of compensation, Whilst it may be found that there are experis in the field who
are willing to work for nothing, it may be necessary to provide significant contribution, SCT
will be guided by their contracted executive search organisation. Figures for the Chair of the
board to be compensated with £30K per anhum and the other board members £20 — 25K per

annum and that travel to Shetland also be paid are not unrealistic,
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5.10 Other Issues

In conducting this work several other issues have been identified that it would be prudent to
raise as part of this report.

5.10.1 Subsidiary Business Plans
There are no clearly defined business plans for any of the subsidiary companies. It is
recommended that the trust gives clear outlines of business requirements to the newly elected
boards, who can then create business plans for approval. These must be reviewed annually and
progress against plan checked regularly. Thisis a board responsibility.

5.10.2 Trust Plan
It has become apparent that there is not a focussed trust development plan. f this does not
exist it is recommended that a single document summatrising the Trust development plan is
created and used to drive the business of the trust forward.

5.10.3 Subsidiary company cost clarity
It is understood that staff who work for the different subsidiary companies are not charged to
the companies, but are accounted for under the overheads of the trust. This fails to accurately
identify the true costs of overheads to the cdmpanies and, in turn, gives a false position of their
actual profitability. It is recommended that staff costs are allocated to the companies
oppropriately.

5.10.4 CEO and Financial Controller roles
Both the CEO and the Financial Controller positions have considerable responsibilities and
liabilities, yet neither role is identified in the sense of executive board membership. ftis
recommended that consideration is given to making the posts of CEO and Financial Controlier
executive trustees.

5.10.5 Communicatien Clarity
During research for this report it became apparent that “Shetland Charitable Trust” is still being
referred to as” Shetland Islands Council Charitable Trust” in a number of places. ftis
recommended that council employees be reminded that the trust has a new name, Is not a
part of Shetland Islands Council any more, and must be referred to as Shetlund Charitable
Trust in all correspondence.

6. Outstanding actions

There are two outstanding actions from the initial brief;

6.1 Draw up a board job description

———6:2—Recommend-aplan-efaction
These documents will be created, adjusted and confirmed with the CEO and Trust Chairman
following agreement to implement the recommendations in the report.
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Nigel Scott
Edinburgh
June 2012

ANNEX A:

Name:-

MEETING AIDE MEMOIRE ~ 1-1 INTERVIEWS

Role and responsibility ( outside the Trust - may not be a trustee):-

Role in the Trust/Company (including how you came to join):

How do you see your role in the Trust/company:-

Board Size for each company / your company:-

Compensation for Board Members yes/no/options/expenses /expenses and
attendance/ amount:-

Board Members skills and Knowledge:-

What would you expect to see in a board member’s Job description (How detailed
would you expect that to be):-

Your view on non-executive directors from the Islands / From off island:~

Your view on selection or election of board members:-

How long should a board member serve/ how many times can a board member be
re sfelected:-

Your view on the chair of the board for each company — same person as Trust

Chair/different for each board/Trustee or non-exec from on or off island

Other comments (including- how you feel the current structure works)
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ANNEX B: UK CORPGRATE GOVERNANCE CODE
Main principles of the UK Corporate Governance Code

A. Leadership

A.1 The role of the board

Every company should be headed by an effective board which is collectively responsible for the long-
term success of the company.

A.2 Division of responsibilities
There should be a clear division of responsibilities at the head of the company between the running

of the board and the executive responsibility for the running of the company’s business. No one
individual should have unfettered powers of decision.

A.3 The chairman

The chairman is responsible for leadership of the board and ensuring its effectiveness on all aspects
of its role.

A.4 Non-executive directors

As part of their role as members of a unitary board, non-executive directors should constructively
challenge and help develop proposals on strategy.

B. Effectiveness

B.1 The composition of the board
The board and its committees should have the appropriate balance of skills, experience,

independence and knowledge of the company to enable them to discharge their respective
duties and responsihilities effectively.

B.2 Appointments to the board

There should be a formal, rigorous and transparent procedure for the appointment of new directors
1o the board,

B.3 Commitment

All directors should be able to allocate sufficient time to the company to discharge their
responsibilities effectively.

B.4 Development

All directors should receive induction on joining the board and should regularly update and
refresh their skills and knowledge.

B.5 Information and support
The board should be supplied in a timely manner with information in a form and of a quality

appropriate to enable it to discharge its duties.

B.5 Evaluation

Theboard should undertakea forral-and rigorous annual evalustion of its own performance
and that of its committees and individual directors.
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B.7 Re-election
All directors should be submitted for re-election at regular intervals, subject to continued
satisfactory performance.

C. Accountability

C.1 Financial and business reporting
The board should present a balanced and understandable assessment of the company's
position and prospects.

C.2 Risk management and internal centrol

The board is responsible for determining the nature and extent of the significant risks it is willing to
take in achieving its strategic objectives. The board should maintain sound risk management and
internal control systems.

C.3 Audit committee and auditors

The board should establish formal and transparent arrangements for considering how they should
apply the corporate reporting and risk management and internal control principles and for
maintaining an appropriate relationship with the comypany’s auditors,

D. Remuneration

D.1 The level and components of remuneration

Levels of remuneration should be sufficient to attract, retain and motivate directors of the quality
required to run the company successfully, but a company should avoid paying more than is
necessary for this purpose. A significant proportion of executive directors’ remuneration should be
structured so as to link rewards to corporate and individual performance.

D.2 Procedure

There should be a formal and transparent procedure for developing policy on executive
remuneration and for fixing the remuneration packages of individual directors. No directors
should be involved in deciding his or her own remuneration.

E. Relaticns with shareholders

£l

Dialogue with shareholders

There should be a dialogue with sharehclders based on the mutual understanding of objectives.
The board as a whole has responsibility for ensuring that a satisfactory dialogue with shareholders
takes place.

E.2 Constructive use of the AGM

The board should use the AGIM 6 communicate with IRVEStors and t0 encourage their participation.
©72010 Institute of Directors, All rights reserved
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ANNEX C;

DIRECTOR'S ATTRIBUTES

Strategic Perception

Change orientation — Alert and responsive to the need for change. Encourages new
initiatives and the implementation of new policies, structures and practices.
Creativity — Generates and recognises imaginative solutions and innovations
Foresight — Is able to imaginve possible future states and characteristics of the
company in a future environment.

Organisational Awareness ~ Is aware of the company’s strengths and weaknesses
and if the likely impact of the board’s decisions upon them.

Perspective — Rises ahove the immediate problem or situation and sees the wider
issues and implications, Is able to relate disparate facts and see all relevant
relationships

Strategic Awareness — Is aware of the various factors which determine the
company’s opportunities and threats (for example, shareholder, stakeholder,
market, technological, environmental and regulatory factors).

Decision-Making

Critical Faculty - Probes the facts, challenges assumptions, identifies the
(dis)advantages of proposals, provides counter arguments, and ensures discussions
are penetrating.

Decisiveness —Shows a readiness to take decisions and take action. Is able to make
up his/her mind

Judgement — Makes sensible decisions or recommendations by weighing evidence,
considers reasonable assumptions, the ethical dimension, and factual information.

Analysis of Information

Consciousness of detail —insists that sufficiently detailed and reliable information is
taken account of, and reported as necessary.

Eclecticisin — Systematically seeks all possible relevant information for a variety of
sources.

Numeracy — Assimilates numerical and statistical information accurately,
understands its derivation and makes sensible, sound interpretations.

Problem recognition ~ |dentifies problems and identifies possible or actual causes.

Communication

Listening skills — Listens dispassionately, intently and carefully so that key points are
recalled and taken into account, questioning when necessary to ensure
understanding

Openness — |s frank and open when communicating. Willing to admit errors and
shortcomings

Verbal Fluency — Speaks clearly, audibly and has good diction. Concise, avoids jargon
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Written Communication Skills — written matter is readily intelligible: ideas,
information and opinions are conveyed accurately, clearly and concisely
Responsiveness — s able to invite and accept feedback.

Interaction with others

Confidence — Is aware of own strengths and weaknesses. s assured when dealing
with others, Able to take charge of a situation when appropriate

Co-ordination skills — Adopts appropriate interpersonal styles and methods in
guiding the board towards task accomplishment, fosters co-operation and effective
teamwork

Flexibility — Adopts a flexible (but not compliant} style when interaction with others,
takes their views into account and changes position when appropriate.

Presence — makes a strong positive impression on first meeting. Has authority and
credibility, establishes rapport quickly

Integrity — Is truthful and trustworthy and can be relied upon to keep his/her word.
Does not have double standards and does not compromise on ethical and legal
matters.

Learning Ability — Seeks and acquires new knowledge and skills from multiple
sources, including board experience

Motivation — Inspires others to achieve goals by ensuring a clear understanding of
what needs to be achieved and by showing commitment, enthustasm,
encouragement and support

Persuasiveness — Persuades others to give their agreement and commitment: in face
of conflict, uses personal influence to achieve consensus and/or agreement
Sensitivity — Shows an understanding of the feelings and needs of others, and
willingness to provide personal support or to take other actions as appropriate

Achievement of results

Business Acumen — Has the ahility to identify opportunities to increase the
company’s business advantage

Delegation skills — Distinguishes hetween what should e done by others or buy
himself/herself, allocates decision-making or other tasks to appropriate colleagues
and subordinates.

Exemplar — Sets challenging but achievable goals and standards of performance for
self and others.

Drive — Shows energy, vitality and commitment

Resilience — Maintains composure and effectiveness in the face of adversity,
setbacks, opposition or unfairness

Risk Acceptance — Is prepared to take action that involves calculated risk in order to
achieve a desired benefit or advantage

Tenacity — Stays with a position or plan of action until the desired objectives are
achieved or require adaptation.
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ANNEX D:

NEW DIRECTOR'S CHECKLIST

Am | clear about the legal requirements of the role of a director? In particular do |
have a good knowledge of the duties and liabilities of directors?

Have | read and understood the powers in the memorandum and articles of
association?

Am | clear about the company's strategy and how it will be delivered?

Have |l received and understood the vision, mission and values of the company?
Have | reviewed the agenda and minutes over the past 12 months; Am | satisfied
that the right items are discussed and covered at the board?

Have | drawn up a schedule of visits or meetings, where needed, to improve my
knowledge?

Have | made the time to talk to key advisers and the key shareholder (s)?

Is the information provided to directors concise and valuable; does it present a
balanced view of the health and progress of the business against pre-determined
goals?

Are the minutes informative, listing areas for future action by individual, and issued
quickly after each meeting?

ARE the minutes of any sub committees to the board availabte to the directors?

From: Bain Neville, The Effective Director, building individual and board success, Director
Publications Limited, 2008
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ANNEX E: COMPETENCY BASED INTERVIEW RATING

Board Member ...c.eicvicnninnns DAL vorrrecrrrirerrrenenesersssnsaessens
REVIEWET ..ivvvvrever e eer s eenene e
Competence Criteria Evidence Rating

Organising / Planning

Strategic Thinking

Creativity

Knowledge of markets

Reasearch methods

Analytical orientation

Oral communication skills

Other information

Scale: 5 well above, 4 a little above, 3 meets standard requirement, 2 a little below, 1 well below
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